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Court of Appeals of the District of Columbia. 


No. 4055. 

Louise R. Robertson, Appellant, 

vs. 

Arthur T. Ramsay et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 40674. 

Louise R. Robertson, Plaintiff, 

vs. 

Arthur T. Ramsay, Mabel H. Ramsay, Judith L. Steele, 
Andrew B. Duvall, George N. Ray, Defendants. 

United States of America, 

District of Columbia, ss: 

$ 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above entitled cause, to wit:— 

1 Bill for Specific Performance and Injunction. 

Filed November 8, 1922. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 40674. 

Louise R. Robertson, Plaintiff, 

vs. 

Arthur T. Ramsay, Mabel H. Ramsay, Judith L. Steele, 
Andrew B. Duvall, George N. Ray, Defendants. 

Louise R. Robertson respectfully represents to the Supreme Court 
of the District of Columbia, holding an Equity Court, as follows: 
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2 LOUISE R. ROBERTSON VS. ARTHUR T. RAMSAY ET AL. 

1. Plaintiff is a citizen of the United States, a resident of the Dis¬ 
trict of Columbia, of full age, and brings this suit in her own right. 

2. The defendants to this bill are Arthur T. Ramsay; Mabel H. 
Ramsay, wife of said Arthur T. Ramsay; Judith L. Steele; Andrew 
B. Duvall and George N. Ray, all of whom are of full age, citizens 
of the United States and residents of the District of Columbia and 
are sued in their own right. 

3. Plaintiff shows that on and prior to September 15, 1922, the de¬ 
fendants, Arthur T. Ramsay and Judith L. Steele, were the record 
fee simple owners of real estate situate in the City of Washington, 
District of Columbia, described as follows: 

Part of Lot 9 in Block 32 in John Sherman Trustee’s subdivision 
of land, now known as “Columbia Heights,” as per plat 

2 recorded in Liber Governor Shepherd folio 137 of the Records 
of the office of the Surveyor of the District of Columbia; said 

part of lot being the south 40 feet front on 14th Street running 
back between parallel lines along the south line of the lot, the full 
depth of the lot; also lots 21, 22 and 23 in Cyrus Mantz’s Subdivision 
of part of said Block 32, “Columbia Heights,” as per plat recorded 
in Liber County No. 8 folio 129 of the aforesaid Surveyor’s office 
records, all the foregoing being at the present time designated on the 
books of the Assessor of the District of Columbia, for taxation pur¬ 
poses, as Lots 21, 22, 23 and 804 in Square 2860. 

4. And plaintiff states that on said September 15, 1922 the said 
defendants, Arthur T. Ramsay and Judith L. Steele, being the 
owners in fee simple of said described real estate entered into, signed 
and delivered a certain agreement in writing, also signed by the 
plaintiff, by the terms of which written agreement the said defendants, 
Arthur T. Ramsay and Judith L. Steele agreed to sell and convey 
and the plaintiff agreed to buy said described premises at and for the 
agreed consideration of One Hundred Ten Thousand Dollars ($110,- 
000.00), all cash, a true copy of which said written agreement is 
attached hereto marked “Exhibit A,” same being made a part hereof 
and prayed to be read in connection herewith. 

5. And plaintiff says that without the knowledge, or consent of 
plaintiff the said defendants, Arthur T. Ramsay and Judith L. Steele 
on to-wit, October 2, 1922, signed and entered into a certain agree¬ 
ment in writing by the terms of which the said defendants, Arthur 
T. Ramsay and Judith L. Steele agreed to sell and the defendants, 

Andrew B. Duvall and George N. Ray agreed to buy the iden- 

3 tical premises, heretofore described herein, and which are the 
same premises that the said defendants Ramsay and Steele 

had theretofore by their signed written agreement promised to sell 
to the plaintiff herein; that the defendant Mabel H. Ramsay, also 
signed said agreement of October 2, 1922 with said defendants Duvall 
and Ray, but plaintiff says that the said defendant, Mabel H. Ramsay, 
has no present beneficial interest in said real estate, she being the 
wife of the defendant Arthur T. Ramsay and having only an in¬ 
choate right of dower in her husband’s undivided two-thirds in¬ 
terest in said real estate. 
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6. And plaintiff says that promptly upon learning of the exist¬ 
ence of said agreement of October 2, 1922, between the defendants, 
Ramsay and wife and Steele on the one hand and the defendants 
Duvall and Ray on the other; to-wit, on October 7, 1922 she gave 
written notice to the defendant, George N. Ray, of the existence of 
her said agreement dated September 15, 1922 and of her intention 
to insist upon the defendants, Arthur T. Ramsay and Judith L. 
Steele, fully complying with the terms of their said written agree¬ 
ment of September 15th, 1922 with the plaintiff. At the time of 
giving said written notice to said defendant George N. Ray, plaintiff 
was not informed that the defendant, Andrew B. Duvall, was a 
party to the agreement of October 2, 1922 and, therefore, did not 
notify him thereof but plaintiff says that promptly upon receipt of 
said notice the said Ray informed the said Duvall of the contents of 
said written notice and plaintiff says that from and after to-wit, 
October 9th, both of the defendants, Duvall and Ray, have had 
full knowledge of the terms and conditions of said written agree¬ 
ment between plaintiff and the defendants Arthur T. Ramsay 

4 and Judith L. Steele, dated September 15, 1922 as aforesaid: 

7. And plaintiff states that on to-wit, October 9, 1922, 
she caused to be addressed to the defendants, Arthur T. Ramsay 
and Judith L. Steele separate letters informing the said Ramsay 
and the said Steele that being informed of the execution by them 
of the contract of October 2, 1922 with the defendant Ray, she 
thereby notified them that she fully expected them to comply with 
the terms of their said agreement with her and that she would, as 
soon as examination of title was completed, insist upon them giving 
her good and sufficient deed to said property in accordance with 
the terms of said agreement of September 15th, 1922. And plain¬ 
tiff says that she received no reply to her letters of October 9, 1922 
addressed to said Ramsay and Steele, although she is informed and 
believes and expects to prove that both of said defendants received 
said letters. 

8. And plaintiff states that on to-wit October 28, 1922 examina¬ 
tion of the title to said described premises having been completed 
and reported upon, she was ready, willing and able to comply with 
and tendered herself to the defendants, Arthur T. Ramsav and Ju- 
dith L. Steele ready and willing to comply with the terms of said 
contract of September 15, 1922. and on said date tendered to the 
said Arthur T. Ramsay and said Judith L. Steele deed to said de¬ 
scribed premises for their signature but defendants refused to sign 
and execute said deed, the defendant Ramsay stating that the plain¬ 
tiff had no contract to purchase said premises and referred plain¬ 
tiff’s agent, who tendered said deed to him to his attorney, 

5 and the defendant Steele stating that she would not sign said 
deed until and unless the defendant Ramsay signed same; 

that thereafter, to-wit, October 30, 1922, plaintiff’s attorney in¬ 
formed said defendant’s attorney that deed was ready for signature 
of defendants, that the agreed purchase price was on deposit with 
the Columbia Title Insurance Company ready to be paid to said 
defendants when and as they should execute and deliver deed con- 
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veying to plaintiff title good of record and in fact free of incum¬ 
brance in accordance with terms of said contract; that at said time 
said property was subject to a recorded incumbrance securing an 
indebtedness of thirty thousand dollars, ($30,000.00), which in¬ 
cumbrance is still of record against said property; that plaintiff’s 
attorney requested of defendants’ attorney definite information as 
to whether or not defendants would sign said deed and was informed 
by said defendants’ attorney that he would hear from him later in 
the day as to defendants’ intentions; that not hearing further from 
defendants’ attorney on said date, plaintiff’s attorney again on the 
following day, that is to say, on October 31, 1922, called on de¬ 
fendants’ attorney for a definite statement and was informed that 
he would receive definite answer during the day but it was not until 
November 1, 1922 that defendants’ attorney delivered to plaintiff’s 
attorney his written letter informing plaintiff’s attorney that plain¬ 
tiff had no contract for the purchase of said described premises and 
thereby unequivocally refusing, on behalf of said defendants to 
convey said property to plaintiff notwithstanding her previous tender 
of her willingness and ability to perform on her part the terms of 
said agreement of September 15, 1922. 

9. And plaintiff states that at the time of the execution 

6 and delivery of said contract of September 15, 1922 she was 
occupying said premises under a written lease and was, as 

she still is, conducting a profitable business therefrom, and that said 
premises are of peculiar and particular value to her and being ready, 
willing and able to comply with the terms of her said contract of 
September 15, 1922, she is advised that she is entitled to a decree 
of this Court compelling the defendants, Arthur T. Ramsay and 
Judith L. Steele to specifically perform their said agreement with 
her and is entitled to the other and necessarv relief incidental thereto 
as prayed for herein. 

Wherefore, the premises considered, plaintiff prays: 

1. That process issue herein directed to each of the defendants 
hereto directing them to appear herein and answer the exigencies 
of this bill of complaint, but not under oath, answer under oath 
being hereby expressly waived. 

2. That the said defendants, Arthur T. Ramsay and Judith L. 
Steele may be required by decree of this Court to specifically per¬ 
form the said contract of sale of September 15, 1922 and to make 
due conveyance of said real estate therein described in accordance 
with the terms of said contract upon compliance by the plaintiff 
with the terms of said contract. 

3. That the said defendants, Arthur T. Ramsay. Mabel II. Ram¬ 
say and Judith L. Steele be enjoined by decree of this Court from 
conveying said described premises to the defendants, George N. Ray 
and Andrew B. Duvall, or anyone else. 

4. That the defendants, George N. Ray and Andrew B. Duvall 

be enjoined from asserting or claiming any right, title or 

7 interest in, to or with respect to said described premises by 
or under their said agreement of October 2, 1922. 



LOUISE R. ROBERTSON VS. ARTHUR T. RAMSAY ET AL. 5 

5. And for such other and further relief, the premises considered, 
the plaintiff may in equity be deemed entitled. 

LOUISE R. ROBERTSON. 

RALPH B. FLEHARTY, 

Attorney for Plaintiff. 

District of Columbia, ss: 

Louise R. Robertson, being first duly sworn on oath states that 
she has read the foregoing bill of complaint by her subscribed and 
knows the contents thereof and states that the contents thereof are 
true to the best of her knowledge and belief. 

LOUISE R. ROBERTSON. 

Subscribed and sworn to before me this 7th day of November, 
1922. 

[seal.] DORA V. SUMMERS, 

Notary Public, District of Columbia. 

Exhibit “A.” 

“September 15, 1922. Received of Louise R. Robertson, the un¬ 
dersigned purchaser, a deposit of $1,000. to be applied as part pay¬ 
ment on the purchase of Lots 21, 22, 23 and 804 in Square 2800, 
with improvements known as premises The Fairmont Inn and lot 
adjoining, and equipment as listed in lease, in said District, which 
said purchaser hereby agrees to purchase upon the following terms 
and conditions. Price $110,000, terms of sale, purchaser agrees to 
pay $110,000 cash at date of conveyance of which this deposit is a 
part. Property sold free of incumbrance, except as above recited 
and subject to covenants, if any running with the land. Title to 
be good, according to the record, and in fact. . If the title to said 
property is reported by the title examiner defective, the owner hereby 
agrees immediately and at his own expense to take such 
8 action or proceedings as may be necessary to perfect said 
title and the time herein specified for compliance with this 
contract, shall be extended for a reasonable time, to clear said title. 
If said title cannot be perfected within a reasonable time the deposit 
shall be refunded to purchaser; the vendor to pay cost of title. 
Agent not to be liable for any damages on account of defective title, 
or cost of examination of title;—rents, insurance, taxes, assessments, 
water rents and interest on deeds of trust, to be adjusted to date of 
transfer, taxes and assessments, whether levied or not, for special 
improvements already made at closing of sale, to be paid by vendor. 
Examination of title, conveyancing and recording at cost of pur¬ 
chaser. 

Terms of sale to be complied with, within forty-five days from the 
date of this agreement, otherwise the deposit may be forfeited, at the 
option of the owner, in which event, the purchaser shall be relieved 
from further liability hereunder or without forfeiting said deposit 
the owner may avail himself of any legal or equitable rights which 
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he may have under this contract. This contract is made subject to 
approval by owner. 

(Signed) N. L. SANSBURY COMPANY, 

INCORPORATED, 

Agent, 

By H. G. SMITHY. 

(S.) " LOUISE R. ROBERTSON, 

Purchaser. 

I hereby agree to and ratify the above contract of sale, with condi¬ 
tions on reverse side hereof. 

(S.) ARTHUR RAMSAY, Owner. 

(S.) JUDITH L. STEELE, “ 

Note.—C onditions on reverse side of contract referred only to pay¬ 
ment of commission by the purchasers to real estate agent. 

Answer of Defendant Arthur T. Ramsay. 

Bailed November 27, 1922. 

♦ * * * * * * 

Arthur T. Ramsay for answer to the bill in this cause says: 

(1 & 2) For answer to the first and second paragraphs, this de¬ 
fendant believes that the bill correctly sets out the citizenship, resi¬ 
dences and capacity in which the plaintiff and defendants sue 
9 and are sued. 

(3) This defendant admits the allegations of the third 
paragraph. 

(4) Answering the fourth paragraph, this defendant denies that 
he entered into, signed and delivered to the plaintiff a contract to sell 
to her the premises as alleged in said paragraph. On the contrary 
this defendant says that the only contract, arrangement or agree¬ 
ment this defendant and his co-defendant the said Judith L. Steele 
had with the plaintiff was a verbal option given to the plaintiff 
whereby this defendant and his said co-defendant agreed that if the 
plaintiff could definitely secure the money necessary to purchase the 
property, within a day certain, they would then deliver to her a 
signed contract agreeing to sell her the said property for One hun¬ 
dred ten thousand dollars ($110,000) cash; that at or about the time 
of the giving of the verbal option above referred to, a writing was 
prepared and signed by the plaintiff and submitted to this defendant 
and his co-defendant Judith L. Steele, by H. G. Smithy, Vice-presi¬ 
dent of the N. L. Sansbury Company, agents of this defendant and 
the defendant Judith L. Steele for their signatures; that said paper 
was similar in tenor and effect to the plaintiff’s exhibit A, filed in 
these proceedings; that the said paper was signed in duplicate and 
both handed to the said Smithy, agent of the defendants as afore¬ 
said, with the express understanding* and direction that the said 
paper was not to be delivered or take effect in anywise unless and 
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until the said plaintiff satisfactorily assured these defendants that 
she was able to raise the entire purchase price proposed to be paid 
for the property, within a definite time; that the plaintiff was 

10 unable to secure the money to make said purchase within 
the day specified and at least two (2) further extensions were 

granted the plaintiff at her request but the plaintiff was unable to 
secure the money necessary to make the purchase and the plaintiff 
was definitely informed that the option and all extensions had ex¬ 
pired and was withdrawn and that the property would be sold to any 
other purchaser who could pay the purchase price, and this defend¬ 
ant avers that the said writing, copy of which is filed by the plaintiff 
as exhibit A, was never delivered to the plaintiff and never became 
a binding contract, and after the plaintiff was so advised and after 
the expiration of the option and said extensions, this defendant, to¬ 
gether with his co-defendant Judith L. Steele, did enter into a con¬ 
tract with the defendant- Andrew B. Duvall and George N. Ray to 
sell them and they agreed to buy the said property as set out in the 
fifth paragraph of the bill. 

(5) Answering the fifth paragraph, this defendant admits that he, 
together with his wife, the defendant Mabel H. Ramsay, and his 
co-owner, the defendant Judith L. Steele, did enter into an agree¬ 
ment to sell the said property to the defendants Duvall and Ray as 
set out in answer to paragraph four of the said bill. Further an¬ 
swering said paragraph, this defendant denies that he had thereto¬ 
fore entered into a written contract with the plaintiff to sell her the 
said property as alleged in said paragraph five. 

Further answering said paragraph five, this defendant is advised 
by counsel, and therefore avers, that even if the plaintiff had a writ¬ 
ten contract for the purchase of said premises, which this defendant 
expressly denies, as his wife, the defendant Mabel II. Ramsay, 

11 did not sign said alleged agreement, the plaintiff would not 
be entitled to have said agreement, specifically enforced or be 

granted the relief prayed in this suit. 

(0) For answer to the sixth paragraph, this defendant says that 
having no personal knowledge of the allegations therein stated, he 
can neither admit nor deny the same and if the same is material 
he demands strict proof thereof. 

(7) Answering the seventh paragraph, this defendant says that he 
received a letter from plaintiff’s attorney, which letter this defendant 
sent to his attorneys with instructions to communicate with plain¬ 
tiff’s attorney. 

(8) Answering eighth paragraph, this defendant has no knowl¬ 
edge when the examination of the title was completed but he denies 
that the plaintiff ever tendered to him the purchase price, although 
someone, alleged to be acting on behalf of the plaintiff, tendered this 
defendant a deed which he declined to sign for the reason stated in 
said paragraph and this defendant is advised that his attorneys wrote 
to plaintiff’s attorney advising him that plaintiff had no contract 
with this defendant for the purchase of said property. 

(9) Answering the ninth paragraph, this defendant admits that 
the plaintiff was and is occupying said premises under a written 
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lease where she is conducting a business but whether profitable or not 
this defendant, from his own knowledge cannot say, but upon in¬ 
formation and belief, the source of his information being the hus¬ 
band of the plaintiff, he believes that the business was not profitable 
and that the plaintiff had made only a negligible amount. 

12 This defendant is advised that the plaintiff is not entitled 
to have her alleged contract of September 15, 1922 specifically 

enforced for the reasons heretofore stated. 

This defendant having fully answered prays to be hence dismissed. 

ARTHUR T. RAMSAY. 

BATES WARREN, 

W. H. SHOLES, 

Attys. for Deft. 

District of Columbia, ss: 

Arthur T. Ramsey, being first duly sworn, says that he has read 
the foregoing answer by him subscribed to the matters and things 
therein stated of his own knowledge and those stated upon informa¬ 
tion and belief, he believes to be true. 

ARTHUR T. RAMSAY. 

Subscribed and sworn to before me this 24th day of November 
1922. 

[seal.] PHEBE STINE, 

Notary Public, D. C. 

Answer of Defendant Mabel II. Ramsay. 

Filed November 27, 1922. 

* * * * * * * 

Mabel H. Ramsay for answer to the bill in this cause says: 

(1, 2, & 3) She believes the allegations of the first, second and 
third paragraphs to be true. 

(4) Answering the fourth paragraph, this defendant says that 
she has read the answer of her husband, Arthur T. Ramsay, 

13 to said furth paragraph, and upon information and belief she 
believes the matters and things therein stated to be true, and 

she adopts the said answer of her husband to the said fourth para¬ 
graph as her answer thereto. 

(5) Answering the fifth paragraph, this defendant admits that 
she signed and entered into a certain contract to sell the property 
described in the bill to the defendants Duvall and Ray. 

(6 & 7) For answer to the sixth paragraph, this defendant says 
that having no personal knowledge of the allegations therein stated, 
she can neither admit nor deny the same and if the same is material 
she demands strict proof thereof. 
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(8) Answering eighth paragraph, this defendant has no knowl¬ 
edge when the examination of the title was completed but she denies 
that the plaintiff ever tendered to her the purchase price, although 
someone, alleged to be acting on behalf of the plaintiff, tendered 
this defendant a deed which she declined to sign, as the matter was 
then in the hands of her attorney and she was acting under their 
advice; this defendant is advised that her attorneys wrote to plain¬ 
tiff’s attorneys advising him that plaintiff had no contract with this 
defendant for the purchase of said property. 

(9) Answering the ninth paragraph, this defendant admits that 
the plaintiff was an is occupying said premises under a written 
lease where she is conducting a business but whether profitable or 
not this defendant, from her own knowledge cannot say, but upon 
information and belief, she believes that the business was not profit¬ 
able and that the plaintiff had made only a negligible amount. 

14 This defendant is advised that the plaintiff is not entitled 

to have her alleged contract of September 15,1922 specifically 
enforced for the reasons heretofore stated. 

This defendant having fullv answered prays to be hence dismissed. 

MABEL HARTE RAMSAY. 


BATES WARREN, 

W. H. SHOLES, 

Attys. for Deft. 

District of Columbia, ss: 

Mabel H. Ramsay, being first duly sworn, says that she has read 
the foregoing answer by her subscribed to the matters and things 
therein stated of her own knowledge and those stated upon informa¬ 
tion and belief, she believes to be true. 

MABEL HARTE RAMSAY. 

Subscribed and sworn to before me this 24th day of November 

1922. 

[seal.] PHEBE STINE, 

Notary Public, D. C. 


Answer of Defendant Judith L. Steele. 

Filed November 27,1922. 

******* 

Judith L. Steele for answer to the bill in this cause says: 

(1 & 2) For answer to the first and second paragraphs, this de¬ 
fendant believes that the bill correctly sets out the citizenship, resi¬ 
dences and capacity in which the plaintiff and defendants sue and are 
sued. 

15 (3) This defendant admits the allegations of the third 

paragraph. 

2—4055a 
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(4) Answering the fourth paragraph, this defendant denies that 
she entered into, signed and delivered to the plaintiff a contract to 
sell to her the premises as alleged in said paragraph. On the con¬ 
trary this defendant says that the only contract, arrangement or 
agreement this defendant and her co-defendant the said Arthur T. 
Ramsay had with the plaintiff was a verbal option given to the plain¬ 
tiff whereby this defendant and her said co-defendant agreed that 
if the plaintiff could definitely secure the money necessary to pur¬ 
chase the property, within a day certain, they would then deliver 
to her a signed contract agreeing to sell her the said property for 
One hundred ten thousand dollars ($110,000) cash; that at or 
about the time of the giving of the verbal option above referred 
to, a writing was prepared and signed by the plaintiff and submitted 
to this defendant and her co-defendant Arthur T. Ramsay, by H. G. 
Smithy, Vice-president of the N. L. Sansbury Company, agents of 
this defendant and the defendant Arthur L. Ramsay for their signa¬ 
tures; that said paper was similar in tenor and effect to the plaintiff’s 
exhibit A, filed in these proceedings; that the said paper was signed 
in duplicate and both handed to the said Smithy, agent of the de¬ 
fendants as aforesaid, with the express understanding and direction 
that the said paper was not to be delivered or take effect in anywise 
unless and until the said plaintiff satisfactorily assured these de¬ 
fendants that she was able to raise the entire purchase price pro¬ 
posed to be paid for the property within a definite time; that the 

plaintiff was unable to secure the money to make said pur- 
10 chase within the day specified and at least two (2) further 

extensions were granted the plaintiff at her request but the 
plaintiff was unable to secure the money necessary to make the pur¬ 
chase and the plaintiff was definitely informed that the option and 
all extensions had expired and was withdrawn and that the property 
would be sold to any other purchaser who could pay the purchase 
price, and this defendant avers that the said writing, copy of which 
is filed by the plaintiff as exhibit A, was never delivered to the plain¬ 
tiff and never became a binding contract, and after the plaintiff 
was so advised and after the expiration of the option and said ex¬ 
tensions, this defendant, together with her co-defendant Arthur T. 
Ramsay, did enter into a contract with the defendant Andrew B. 
Duvall and George N. Ray to sell them and they agreed to buy the 
said property as set out in the fifth paragraph of the bill. 

(5) Answering the fifth paragraph, this defendant admits that 
she, together with Arthur T. Ramsey and his wife, the defendant 
Mabel H. Ramsey, did enter into an agreement to sell the said prop¬ 
erty to the defendants Duvall and Ray as set out in answer to para¬ 
graph four of the said bill. Further answering said paragraph, 
this defendant denies that she had theretofore entered into a written 
contract with the plaintiff to sell her the said property as alleged in 
said paragraph five. 

Further answering said paragraph five, this defendant is advised by 
counsel, and therefore avers, that even if the plaintiff had a written 
contract for the purchase of said premises, which this defendant ex¬ 
pressly denies, as the defendant Mabel H. Ramsey, did not sign said 
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alleged agreement, the plaintiff would not be entitled to 

17 have said agreement, specifically enforced or be granted the 
relief prayed in this suit. 

(6) For answer to the sixth paragraph, this defendant says that 
having no personal knowledge of the allegations therein stated, she 
can neither admit nor deny the same and if the same is material she 
demands strict proof thereof. 

(7) Answering the seventh paragraph, this defendant admits 
that she received a letter from plaintiff’s attorney, as the matter was 
then in the hands of her attorneys she is advised that they communi¬ 
cated with the plaintiff’s attorney. 

(8) Answering eighth paragraph, this defendant has no knowl¬ 
edge when the examination of the title was completed but she denies 
that the plaintiff ever tendered to her the purchase price, although 
someone, alleged to be acting on behalf of the plaintiff, tendered this 
defendant a deed which she declined to sign, as the matter was then 
in the hands of her attorney- and she was acting under their advice; 
this defendant is advised that her attorneys wrote to plaintiff’s attor¬ 
ney advising him that plaintiff had no contract with this defendant 
for the purchase of said property. 

(9) Answering the ninth paragraph, this defendant admits that 
the plaintiff was and is occupying said premises under a written lease 
where she is conducting a business but whether profitable or not this 
defendant, from her own knowledge cannot say, but upon informa¬ 
tion and belief, she believes that the business was not profitable and 

that the plaintiff had made only a negligible amount. 

18 This defendant is advised that the plaintiff is not entitled 
to have her alleged contract of September 15, 1922 specifi¬ 
cally enforced for the reasons heretofore stated. 

This defendant having fully answered prays to be hence dismissed. 

JUDITH L. STEELE. 

BATES WARREN, 

W. H. SHOLES, 

A ttys, for Deft. 

District of Columbia, ss: 

Judith L. Steele, being first duly sworn, says that she has read the 
foregoing answer by her subscribed to, the matters and things therein 
stated of her own knowledge and those stated upon information and 
belief, she believes to be true. 

JUDITH L. STEELE. 

Subscribed and sworn to before me this 24th day of November, 

1922. 

[seal ] PHEBE STINE, 

Notary Public, D . C. 
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Answer of Defendant Andrew B. Duvall. 

Filed November 27, 1922. 

******* 

(1, 2, & 3) He believes the first, second and third paragraphs of 
the bill correctly set out the citizenship, residences and capacity in 
which the plaintiff and defendants sue and are sued and contains a 
correct description of that part of block 9, in block 32, Columbia 
Heights, owned by the plaintiff on September 15, 1922. 

19 (4) This defendant has no personal knowledge of the 
allegations of the fourth paragraph of said bill and can neither 

admit nor deny the same and calls for strict proof. On information 
and belief, however, this defendant denies that the defendants 
Arthur T. Ramsey and Judith L. Steele entered into, signed and de¬ 
livered to the plaintiff an agreement to sell and convey to the plaintiff 
the property described in the third paragraph. 

(5) This defendant admits that he, together with his co-defendant 
George N. Ray entered into a contract with the defendants Arthur 
T. Ramsey and Judith L. Steele to purchase from them the property 
described in the third paragraph of the said bill which contract was 
also signed by the defendant Mabel II. Ramsey wife of the defendant 
Arthur T. Ramsey. 

(6) Answering the sixth paragraph this defendant was advised 
by his co-defendant George N. Ray that he had received a written 
notice from the plaintiff regarding her alleged contract with the de¬ 
fendants Ramsey and Steele. 

(7 & 8) Answering the seventh and eighth paragraph-, this de¬ 
fendant says that he has no personal knowledge of the allegations 
of said paragraphs and can neither admit nor deny the same and he 
demands strict proof of the allegations therein contained insofar as 
the same are material to his interests. 

(9) Answering the ninth paragraph, this defendant is advised 
that the plaintiff is occupying the property described in the third 
paragraph as a tenant, wherein she is conducting a business but 
whether profitable or not this defendant has no knowledge. 

20 This defendant having fully answered the said bill of com¬ 
plaint, reserving to himself all, and not waiving any of the 

defects of form and substance therein contained, prays that he may 
be dismissed with his costs and reasonable expenses incurred. 

ANDREW B. DUVALL. 


District of Columbia, ss. 

Andrew B. Duvall, being first duly sworn, says that he has read the 
foregoing answer by him subscribed to, the matters and things therein 
stated of his own knowledge and those stated upon information and 
belief, he believes to be true. 


ANDREW B. DUVALL. 
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Subscribed and sworn to before me this 27th day of November, 
1922. 


[seal.] 

A. B. DUVALL, 

Attorney. 


BERTHA P. ISAACS, 

Attorney Public. 


Answer of Defendant George N. Ray. 

Filed November 27, 1922. 

* * * * * * * 

(1, 2, & 3) He believes the first, second and third paragraphs of 
the bill correctly set out the citizenship, residences and capacity in 
which the plaintiff and defendants sue and are sued and contains a 
correct description of that part of block 9, in block 32, Columbia 
Heights, owned by the plaintiff on September 15, 1922. 

(4) This defendant has no personal knowledge of the allegations 
of the fourth paragraph of said bill and can neither admit nor 

21 deny the same and calls for strict proof. On information 
and belief, however, this defendant denies that the defendants 

Arthur T. Ramsey and Judith L. Steele entered into, signed and 
delivered to the plaintiff an agreement to sell and convey to the 
plaintiff the property described in the third paragraph. 

(5) This defendant admits that he, together with his co-defend¬ 
ant Andrew B. Duvall entered into a contract with the defendants 
Arthur T. Ramsey and Judith L. Steele to purchase from them the 
property described in the third paragraph of the said bill which con¬ 
tract was also signed by the defendant Mabel H. Ramsey wife of the 
defendant Arthur T. Ramsey. 

(6) Answering the sixth paragraph, this defendant admits that 
sometime in October, 1922, he received a letter from the plaintiff ad¬ 
vising him that the plaintiff claimed to have a written contract with 
the defendants Ramsey and Steele and that he communicated the 
contents of the letter to his co-defendant Duvall. 

(7 & 8) Answering the seventh and eighth paragraphs this de¬ 
fendant says that he has no personal knowledge of the allegations 
of said paragraphs and can neither admit nor deny the same and he 
demands strict proof of the allegations therein contained insofar as 
the same are material to his interests. 

(9) Answering the ninth paragraph, this defendant is advised 
that the plaintiff is occupying the property described in the third 
paragraph as a tenant, wherein she is conducting a business but 
whether profitable or not this defendant has no knowledge. 

22 This defendant having fully answered the said bill of com¬ 
plaint, reserving to himself all, and not waiving any of the 

defects of form and substance therein contained, prays that he may 
be dismissed with his costs and reasonable expenses incurred. 

GEORGE N. RAY. 
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District of Columbia, ss: 

George N. Ray, being first duly sworn, says that he has read the 
foregoing answer by him subscribed to, the matters and things therein 
stated of his own knowledge and those stated upon information and 
belief, he believes to be true. 

GEORGE N. RAY. 


Subscribed and sworn to before me this 27th day of November, 
1922. 


[seal.] 

A. B. DUVALL, 

Attorney. 


BERTHA P. ISAACS, 

Notary Public. 


Decree Dismissing Bill. 

Filed March 27, 1923. 

******* 

This cause came on to be heard at this term; and thereupon, upon 
consideration thereof, it is by the court this 27" day of March, A. D. 
1923, adjudged, ordered, and decreed that the bill in this cause be, 
and the same is, hereby dismissed with costs to the Defendants. 

WALTER I. McCOY, 

Chief Justice. 

From the above decree the plaintiff, in open court, notes an 
appeal and the bond on appeal is fixed at One hundred dol- 

WALTER I. McCOY, 

Chief Justice. 

Memoranda. 

April 9, 1923.—Undertaking on appeal approved and filed. 

May 8, 1923.—Time for filing and submitting Statement of Evi¬ 
dence extended from day to day to and including June 8, 1923. 

June 8, 1923.—Statement of Evidence submitted, signed and filed. 

Assignment of Errors. 

Filed June 8, 1923. 

******* 

The plaintiff assigns as error on the part of the trial court the 
following: 

1. Refusal of the court to strike out testimony of witness Smithy 
as to conversation with defendant Ramsay. 
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lars. 
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2. In allowing the defendant Ramsay to testify as to terms and 
conditions upon which he delivered the contract of September 15, 
1922 to Smithy. 

3. In ruling as a matter of law that no effectual delivery of the 
contract of September 15, 1922 was made or could have been 

made. 

24 4. In passing the decree dismissing plaintiffs bill of com¬ 

plaint. 

RALPH B. FLEHARTY, 

Attorney for Plaintiff. 


Designation of Record. 

Filed June 8, 1923. 

******* 

The clerk in making up the transcript of record on appeal in 
the above case will please include the following: 

1. Bill of complaint. 

2. Answers of all defendants. 

3. Decree dismissing bill. 

4. Memo, of bond on appeal. 

5. Memo, of order extending time to submit statement of evi¬ 
dence. 

6. Statement of evidence. 

7. Assignment of errors. 

8. This designation. 

RALPH B. FLEHARTY, 

Attorney for Plaintiff. 

Approved: 

W. H. SHOLES, 

BATES WARREN, 

Attorneys for Defendants. 

A. B. DUVALL. 


25 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss : 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 24, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 40674 in Equity wherein 
Louise R. Robertson is Plaintiff and Arthur T. Ramsay et al. are 
Defendants, as the same remains upon the files and of record in said 
Court. 
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In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court at the City of Washington, in said District, this 
26th dav of July, 1923. 


[Seal of the Supreme Court of the District of Columbia.] 



MORGAN H. BEACH, 

Clerk 

By W. E. WILLIAMS, 

Asst. Clerk. 


26 In the Supreme Court of the District of Columbia. 

Equity. No. 40,674. 

Louise R. Robertson 
vs. 

Arthur T. Ramsay, Mabel H. Ramsay, Judith L. Steele, An¬ 
drew B. Duvall, George N. Ray. 

Be it remembered, that at the hearing of the above case before Mr. 
Chief Justice McCoy, holding Equity Court, which hearing began 
March 22, 1923, and thereafter was further proceeded with, Charles 
E. Marsh, a witness produced on behalf of plaintiff, being first duly 
sworn testified in substance as follows: 

[ am Assistant Secretary of the Real Estate Title and Columbia 
Title Insurance Companies, having particular charge of settlements 
of sales and loans. Whereupon witness identifies letter handed him 
and states that same is duplicate original of letter sent out by his office 
on date mentioned to persons named which letter was received in 
evidence, as Plaintiff’s Exhibit I, and same reads as follows: 

“October 28, 1922. 

Mr. Arthur T. Ramsay, Mrs. Mabel H. Ramsay, and Mrs. Judith L. 
Steele, 

Washington, D. C. 

Dear Sir and Mesdames: 

I hand you herewith a deed conveying part of lot 9 in Block 32 
Columbia Heights and lots 21 to 23 in Block 32 Columbia Heights, 
all property more fully described in said deed hereto appended, for 
the execution of the parties addressed herein and return to the above 
Tide Companies for settlement of said conveyance. 

This deed conveys the property set forth to one Louise R. Robert¬ 
son from whom we have received the purchase price as per contract 
left with us, and we are in a position to record the deed when prop¬ 
erly executed and disburse the funds now in our possession. 
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27 You are of course aware that there is now a trust of rec¬ 
ord in the amount of $30,000.00 which will have to be re¬ 
leased. 

Very truly vours, 

(Signed) * * CHARLES E. MARSH, 

Assistant Secretary. 

SCT. 

In reply refer to the settlement department.” 

On October 28 I had received instructions with reference to clos¬ 
ing of settlement in regard to sale of part of lot 9 in Block 32 and 
lots 21, 22 and 23 in said Block 32, Columbia Heights for $110,000 
cash to Louise R. Robertson from Arthur T. Ramsay and Judith L. 
Steele and had for that purpose, on October 30, 1923, loan funds 
and purchase funds in the form of checks deposited for collection 
aggregating $110,225.00. In disbursing this $110,000 I was to pay 
off an existing encumbrance against the property amounting to 
$30,000 and secure deed from Arthur T. Ramsay and Judith L. 
Steele to Louise R. Robertson and for the purpose of making settle¬ 
ment had a copy of contract purporting to be between Louise 
R. Robertson and Arthur T. Ramsay and Judith L. Steele. 
On cross-examination the witness testified that checks aggregating 
$110,225.00 were deposited on October 30, 1922 and that on 
November 1st we received a report that a check of Mrs. L. R. 
Robertson for $1,550.00 had been returned “Not sufficient funds”. 
If the deed had come in October 30th we would have made dis¬ 
bursement notwithstanding we had not heard from the checks de¬ 
posited. 

Whereupon Hilton W. Robertson, a witness produced on behalf 
of plaintiff, being duly sworn testified in substance as follows: 

I am the husband of the plaintiff, Louise R. Robertson, and dur¬ 
ing all the transactions I am about to testify to I acted for 

28 and on behalf of my said wife, Louise R. Robertson. The 
plaintiff, Louise R. Robertson, occupies premises known as 

Fairmont Inn, located at 14th and Fairmont Streets, as a tenant 
under a two year lease beginning July, 1922. 

During the month of August, 1922, through the real estate office 
of Hedges & Middleton I made an offer of $130,000., for the property, 
$05,000 cash and $65,000 secured by trust. One or two days atfer 
making this offer I was in the office of Sansbury & Company to pay 
the rent for the property and I showed the offer to Mr. Smithy, Vice- 
President of N. L. Sansbury Company and he made the remark that 
he could proably get the offer through better than any other real 
estate agent in town and said he thought he could arrange it. I re¬ 
ported this conversation to Hedges & Middleton and they agreed they 
would split the commission with Sansbury Company and then Mr. 
Drew of Hedges & Middleton and I went to Sansbury’s and copied 
the offer on Sansbury’s form and Mr. Johnson of Sansbury & Com¬ 
pany forwarded it to Mr. Smith, who had gone on his vacation. This 

3—4055a 
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was the first offer of August 17th. When Mr. Smithy returned from 
his vacation about a week later lie said the offer had been declined 
because they wanted to get all cash for the property and we talked as 
to what offer would be acceptable and agreed on a figure of $110,000, 
all cash, and I then authorized Mr. Smithy to draw up an offer of 
$110,000, all cash, and witness identified papers that were then drawn 
up in duplicate (later received in evidence as plaintiff’s Exhibits 12 
and 13). I signed Louise R. Roberston’s name. It was admitted by 
counsel for defendants that the other signatures to said papers were 
genuine as purported. 

“Mr. Fleharty: I offer this in evidence. 

Mr. Warren: I object to it. There is no proof of delivery. 

The Court: Who produced it? Do you produce it? 

20 Mr. Warren: I produced it. 

The Court: Then there should be some proof of the de- 

liverv.” 

After signing the papers I left them with Mr. Smithy. The next I 
hoard was that Mr. Drew informed me they had accepted the offer. 

1 went to Sansbury’s office and Mr. Smithy informed me that they 
had accepted the offer and told me to raise the balance of $100,000 
and he gave me a copy of the contract at that time and said he would 
hold the originals in the safe. Identifies the copy handed to him 
by Smithy, it being a true typewritten copy of original contract, sub¬ 
sequently received in evidence as Exhibits 12 and 13. I then, on be¬ 
half of Mrs. Robertson, proceeded to raise the required $110,000 and 
on October 28, 29 and 30 had over $110,000 on deposit with the 
Columbia Title Insurance Company. On October 28, 1922 I handed 
a duplicate original of the Marsh letter (plaintiff’s Exhibit No. 1) 
to Dr. Ramsay’s secretary and on the same date handed a duplicate • 
original of same to Judith L. Steele and tendered to her for signature 
a deed to the described property. 

Whereupon defendant’s counsel produced and there was offered and 
received in evidence the following letter which was marked plaintiff ’s 
Exhibit No. 4: 

“Ralph B. Fleharty, 

Southern Building Washington, D. C. 


Dr. Arthur T. Ramsay, 

2107 S Street N. W., 
Washington, D. C. 


October 28, 1922. 


Deaf Sir: 

On behalf of Mrs. Louise Robertson, her husband, Mr. H. W. 
Robertson, attempted to locate you this afternoon and procure your 
signature to deed to Lots 21-22-23 and 804 in Square 2860, in 
accordance with terms of your contract with Mrs. Robertson dated 
September 15, 1922, but being unable to locate you Mr. Robertson 
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left with your secretary, Miss Martinsdell, letter of Real Estate Title 
Insurance Company and Columbia Title Insurance Company, which 
you no doubt have received and which explains itself. 

The purchase money called for by said contract of September 15th, 
1922, is on deposit with said Title Companies and will be delivered 
to you upon execution and delivery of deed conveying to Louise 
Robertson title good of record and in fact and free of encumberance 
as called for by said contract. 

Being at this time ready to fully comply with the terms of said 
contract Mrs. Robertson expects you and your co-owner to likewise 
comply therewith, and in the event of your failure to deliver deed in 
accordance with the terms of said contract, Mrs. Robertson authorizes 
me to inform you that no further rent will be paid for 
30 occupancy of said premises. 

Very trulv yours, 

(Signed) " ‘ RALPH B. FLEHARTY, 

Attorney for Louise Robertson.” 

And thereupon the following letter was received in evidence, 
marked Plaintiff’s Exhibit No. 5: 


“W. II. Slides, 

Attorney at Law, 

Southern Building, Washington, I). C. 


Mr. Ralph B. Fleharty, 
Southern Building, 

Washington, D. C. 


Dear Sir: 


November 1, 1922. 


Confirming our conversation with you regarding the claim of Mrs. 
Robinson against I)r. Ramsey, we desire to reiterate that your claim 
has no contract with Dr. Ramsey for the purchase of the property at 
14th & Fairmont Streets. 

Very truly yours, 

(Signed) ' W. II. SHORES. 


WI1S:LH.” 

In reply to the question whether or not on October 28th, 29th, 
30th. 31st and November 1st Mrs. Robertson had available $110,000 
in cash to pay for this agreed purchase price, witness says “Yes Sir.” 
After witness was informed by Mr. Smith that Dr. Ramsay had 
accepted the contract of September loth and also Miss'Steele had 
accepted, he was quite often in touch with Mr. Smithy, and Mr. 
Smithy was informed from time to time of my negotiations to raise 
the necessary $110,000 cash to complete this deal and Mr. Smithy 
rendered assistance to me as I explained to Mr. Smithy how I ex¬ 
pected to get part of the money from Mr. Drury, President of the 
Merchants Bank and Trust Company, where I was indebted to that 
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l ank for a certain amount of money. I had worked up a proposition 
to Mr. Drury that he would take a certain amount of money on a 
second trust, and that he could make the trust large enough to re¬ 
imburse the bank, and I asked Mr. Smithy to go around and ex¬ 
plain the situation to Mr. Drury, which he did. 

31 When I tendered the deed to Miss Steele on October 28th 
and requested her to sign it she said she was willing to sign 

it if Dr. Ramsay would sign it. At the time of making the first 
offer through Mr. Smithy I put up as deposit a check for $1,000, 
dated August 19, 1922, and when that contract was refused, it was 
afterwards agreed that the $1,000 check should apply to the con¬ 
tract of September loth, and it is the $1,000 referred to in that con¬ 
tract. In response to the question to witness if he would state on 
behalf of Mrs. Louise R. Robertson whether or not she is now ready, 
willing and able and desirous of carrying out the terms of this con¬ 
tract, the witness replied “Yes Sir/’ 

On cross examination the witness testified: 

At the time I was negotiating with Mr. Smithy in reference to 
the contract of September 15th, I told him I thought I could raise 
the money, one of my principals being Mr. Drury. Two or three 
days after September 15th I told him Mr. Drury was away and 
would not be back until the following week and that he had prom¬ 
ised to take it up at a board meeting of the bank when he returned, 
which would be on such and such a day. When asked why he re¬ 
ported to Mr. Smithy, witness replied because Mr. Smithy kept urg¬ 
ing him to get the money. When Mr. Drurv came back in town, 
he only had one day before he left again for another week. I 
called on him but he was only in town one day and the next time 
I saw him was about a week later. On the occasion of one visit 
to Mr. Smithy’s office, he communicated with Dr. Ramsay by tele¬ 
phone because he said that Dr. Ramsay had called him and wanted 
to know if I had gotten my money, and Mr. Smithy told him that, 
Mr. Drury being away, I was slow in getting the money and that 
he would have to wait until I did raise it. Dr. Ramsay was anxious 
to settle. Mr. Smithy thought I had 45 days and I did not see the 
necessity for the urgency of it. I did not ask Smithy to call Dr. 
Ramsay and he only called him up once in my presence 

32 which was about two weeks after the contract was signed. 
During this time I was negotiating with Mr. Drury and one 

or two others. 

About ten days or two weeks after the signing and acceptance of 
the officer, Mr. Smithy went with me to see Mr. Drury and I took 
him because I had rather secure a loan from Mr. Drurv than any¬ 
one else, because I was indebted to the bank and had offered to Mr. 
Drury a larger second trust; and the object in taking Mr. Smithy 
around there was to let Mr. Smithy talk to Mr. Drury on the ad- 
visibility as to why the property was being sold to me and the rea¬ 
sonableness of the price of it, and Mr. Smithy told Mr. Drury it was 
a good deal for him (Mr. Drury): that he ought to go ahead and 
advance the money. 



LOUISE R. ROBERTSON VS. ARTHUR T. RAMSAY ET AL. 21 

There was $1,000 deposited with Sansbury as part of the purchase 
price and there was $109,000 up with the Title Company, which 
made $110,000, which completed the contract. Mr. Marsh told me 
that commissions, interest and taxes, etc., would amount to a certain 
sum and I signed a check in blank for him and he said he would 
fill this in for $1,550, which is more than enough to cover. This 
was the check that was turned down. 

Whereupon counsel for the defendant asked the witness if, as au¬ 
thorized agent of his wife, he would on her behalf accept a deed 
without the signature of Mrs. Ramsay, Dr. Ramsay’s wife, and there¬ 
upon counsel for plaintiff asked counsel for defendant if they would 
tender a deed at that time and the following colloquy took place: 

Mr. Fleharty: And we pay $110,000? Will you tender us the 
deed now signed by Dr. Ramsay and Miss Judith L. Steele? 

Mr. Warren: This is not within the time we had to perform. The 
time to perform has expired, and if you have any time- 

33 Mr. Fleharty (interposing): If you will tender the deed 
we will answer the question. 

Mr. Warren: That is not the question now. 

The Court: I think it is. Produce your paper and tender it and 
then let the witness confer with his counsel and say whether he will 
take it or not. 

Mr. Warren: Will that stop the suit? 

Mr. Fleharty: It will end it right now, yes. 

Mr. Warren: I say shall we stop the suit and tender the deed? 

Mr. Fleharty: Necessarily it would stop the suit. 

The Court: He is ready to carry out the contract for a fee simple 
title to the property. 

Mr. Warren: The only thing is now we have executed another 
contract to deliver the property. 

Mr. Fleharty: I know you have. 

The Court: That may be so. 

Mr. Warren: I say, before this plaintiff can maintain this bill, 
she must say that she is willing to take this property without the 
signature of Mrs. Ramsay and pay the purchase price. Otherwise, 
they have not made out a case. 

The Court: They may get specific performance, or the alternative, 
if it is not possible for Dr. Ramsay to perform his contract, they 
can get damages. 

Mr. Warren: I did not want to bring this question up until they 
got all of this testimony in, and I will just leave this until they have 
all of their testimony in, and I will take this up on a motion, and 
present our authorities. 

The Court: All right. 

Whereupon, William J. Drew, produced as a witness for and 
on behalf of the plaintiff, being first duly sworn testified 

34 as follows: 

I am salesman in the real estate office of Hedges & Middle- 
ton, and the first knowledge I had concerning the paper writing, 
dated September 15, 1922, was from Mr. Robertson and was in- 
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formed as to the terms thereof, and subsequent thereto, at a con¬ 
versation with Mr. Smithy of the N. L. Sansbury Company with 
reference to the contract, Mr. Smith confirmed Mr. Robertson’s state¬ 
ment to me that a contract or paper writing had been signed by all 
the parties concerned. Mr. Smithy called me on the phone and 
said, or I called him, I do not know which, with regard to this con¬ 
tract, that the contract had been signed, had been ratified by the 
owners of the property and told me what the amount of the com¬ 
missions would be and something was said about division of the 
commission. 

On cross examination the witness testified that this conversation 
with Mr. Smithy was just after the contract has been signed by the 
Ramsays. Mr. Smithy said it had just been signed. I had no con¬ 
versation with Mr. Smithy concerning this particular contract be¬ 
fore the signing of same, but did have conversation with him con¬ 
cerning the first proposition submitted by Mr. Robertson. We took 
the client to Sansbury’s office and it was our client and we asked 
Mr. Smithy's cooperation because the manifestation was made that 
Mr. Smithy was influential with Dr. Ramsay and could get a con¬ 
tract through when possibly we could not. 

I had several casual conferences with Mr. Smithy about the matter 
generally but do not recall anything definite that was said. 

Upon redirect examination the witness says that at these casual 
meetings the fact of the existence of the pending negotia- 
3o tions was referred to and that Mr. Smithy stated that Mr. 
Robertson was attempting to raise the money. 

Whereupon counsel announced that he had neglected to ask the 
witness certain questions on direct examination and was permitted 
to ask said questions as on direct and the witness testified that he first 
learned that Dr. Ramsey and Miss Steele had executed an agreement 
with Mr. Duvall and Mr. Ray from Mr. Smithy and that after ac¬ 
quiring that knowledge he and Mr. Robertson went to the home of 
Dr. Ramsay and had a conversation with him. Mr. Robertson in¬ 
formed Dr. Ramsay that he was ready to perform and Dr. Ramsay 
said “I have already signed a contract this day,”—T think he said 
this day—“through Mr. Ilagner’s office, to deliver the property to 
somebody else” and I asked Mr. Ramsay at that time if he was not 
cognizant that there was a contract already in existence which had 
not expired. He said, no, that he was not. I had a copy of the 
contract in my pocket and I asked Dr. Ramsay to look it over and 
asked him if he was familiar with that contract or the original 
thereof. He said he was not exactly familiar with it, but he recalled 
that something in Mr. Smithy’s office that he and Miss Steele had 
signed and that presumably was what it was and I said “Well, von 
understand Dr. Ramsay that this contract has not expired, and that 
if Mr. Robertson performs within the time specified in this contract, 
you have agreed to deliver a deed” and he said, “Well, I will have to 
see Mr. Smithy in the morning.” 

On cross examination: I heard about the execution of the second 
contract during the afternoon and that same evening Mr. Robertson 
and I went to Dr. Ramsay’s. We went just as soon as Mr. Smithy 
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informed us that another contract had been signed but what day it 
was I do not know. I assumed, from conversation with Mr. Smithy, 
that the second contract had just been signed. 

Whereupon Charles E. Marsh was recalled for further cross ex¬ 
amination by the defendant and testified that he has with him the 
deed which was tendered for signature. This deed was received in 
evidence, and bears the name of Mabel II. Ramsay, wife of Doctor 
Ramsay, as one of the grantors. Thereupon the witness, Robertson, 
identified the deed exhibited by witness Marsh as the same deed and 
thereupon said deed was received in evidence marked Plaintiff’s Ex¬ 
hibit No. 7. 

Witness says his instructions were to take a deed for a fee simple 
title. He was trying to protect the loan money. 

Witness says he has with him the order given the title company 
for the examination of the title. It was signed “Hedges & Middle- 
ton, by J. C. Walsh, dated October 9, 1922. 

Whereupon Hilton W. Robertson was recalled for further exami¬ 
nation and testified as follows: 

Mr. Harry Carroll and myself went around to Mr. Smithy’s office 
to tell Mr. Smithy that I was in a position to go ahead and close up 
the deal and when we walked into Mr. Smithy’s office, it was about 
the 5th of October, Mr. Smithy said. “It is funny hut Dr. Ramsay 
was just in here three hours ago and showed me a contract which he 
had signed to accept another sale through Hagner & Company and 
he has carried that in his pocket for three days and has not even noti¬ 
fied me that he has sold the property” and Mr. Smithy seemed 
36 very much put out about it. That night Mr. Drew and I 
called on Dr. Ramsay at his residence on S Street. I told him 
that I was going to comply with my contract, that I had 45 days in 
which to carry it through and he at first said “I do not think I have 
signed a contract” and then when Mr. Drew showed him a copy of 
the contract he had signed he said “Well if I did sign it I had for¬ 
gotten about it and I will have to see Mr. Smithy tomorrow morn- 
mg.” 

On cross examination the witness testified that the object of the 
visit to Dr. Ramsay was to find out whether or not he did sign a con¬ 
tract. I had been talking negotiations with Mr. Carroll the whole 
time I was negotiating with Mr. Drury and while I do not recall 
whether Mr. Carroll said to Mr. Smithy that he had come around 
to get some information concerning the deal, I do remember that Mr. 
Carroll said “there is a signed contract here, isn’t there?” and Mr. 
Smithy said “There is a signed contract here.” 

Whereupon Harry R. Carroll, produced as a witness on behalf of 
the plaintiff, being first duly sworn, testified as follows: 

I am engaged in the electrical business, being President of the Car- 
roll Electric Company. I had certain conferences with Mr. Robert¬ 
son looking towards his interesting me in the purchase of the prop¬ 
erty involved in this suit and during the time of these conferences 
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called Mr. IT. G. Smithy on the phone and simply asked him about 
the property and the money Mr. Robertson was seeking to secure 
from me. Mr. Robertson asked me to put up money and I wanted 
to know whether it was a bona lide proposition and I inquired of Mr. 
Smithy on the phone and he said it was. Subsequent to that time 
I accompanied Mr. Robertson to the office of N. L. Sansbury Com¬ 
pany and had an interview with Mr. Smithy and in that con- 
37 versation Mr. Smithy informed Mr. Robertson that a contract 
had been signed by the owners of the property with other 
parties. Mr. Smithy had learned of this that day and he made the 
remark about the owner having carried the contract in his pocket. 


On cross-examination: 

The telephone conversation with Mr. Smithy was let us say ten 
days prior to the personal conversation and the personal conversation 
was, as near as I recall, the 5th of October. When I went to the 
office of N. L. Sansbury & Company I had already borrowed some 
money to finance the deal and when 1 saw Mr. Smithy in person I 
had the money in hand which I had borrowed from local banks. I 
could not say off hand the date I had borrowed the money but it was 
immediately prior to October 5th, according to my recollection, and 
the first I heard that another contract had been signed by Dr. Ram¬ 
say was from Mr. Smithy on October 5th. 

I had heard of this proposition through being a director of Mer¬ 
chants Bank when it was presented there and 1 called Mr. Smithy, 
whom I have known for years, and asked him about it and he said 
it was all right and then I went on and borrowed the money. 

When asked what, if any, interest he had in this transa-tion, 
witness replied that he was obligated to Mr. Robertson to lend him 
the money and would have a large interest in it in that way, but if 
a deal goes through would have no ownership in the property and 
in order to protect my loan I left instructions with the Title Com¬ 
pany that the the property was to be conveyed to me but there is an 
agreement between myself and Mrs. Robertson by the terms of which 
upon the payment of the loan the property will be reconveved, 
38 but whether such agreement was signed he could not say. 

Whereupon there was received in evidence, on behalf of the plain¬ 
tiff, the following letter marked Plaintiff’s Exhibit No. 8, viz: 


“Ralph B. Fleharty, 


Southern Bldg., Washington, D. C. 


Mr. George N. Ray, 

1147 Connecticut Av. N. W., 
Washington, D. C. 


October 7, 1922. 


Dear Sir : 


Mrs. Louise R. Robertson has retained me to represent her in the 
matter of her written contract with Arthur Ramsay and Judith L. 
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Steele for the purchase of premises known as Lots 21, 22, 23 and 
804, in Square 2860 and known as Fairmont Inn; being premises 
number 2701-3-5 14th Street. 

Mrs. Robertson has a valid and binding contract signed September 
15, 1922 by herself and Dr. Arthur Ramsay and Judith L. Steele, 
by the terms of which she agreed to buy, and the two last named 
agreed to sell said premises (together with equipment as written in 
a certain lease); Mrs. Robertson, by the terms of said contract, being 
given 45 days from September 15th to comply with the terms of sale. 
Mrs. Robertson does fully intend to comply with the terms of sale 
and intends to insist upon the said Ramsay and Steele complying 
with the terms of their written contract. 

Mrs. Robertson has been informed that on or about October 2nd 
Dr. Ramsay and Mrs. Judith L. Steele agreed in writing with you to 
sell to you the above described premises and that you, in the same 
writing, agreed to buy said premises. 

This letter is to give you actual notice of the existence of the afore¬ 
mentioned contract between my client and said Ramsay and Steele 
and of the intention of my client to insist upon that contract being 
carried into full effect. 

I am sending duplicate-original of this letter by hand and the 
other duplicate to you by registered mail. I am also sending a car¬ 
bon copy of this letter to Randall H. Hagner & Company whom, I 
understand, were your agents in procuring your contract with Ram¬ 
say and Steele. 

Yours very truly, 

(Signed) ^ RALPH B. FLEHARTY.” 

RBF/EC. 

And thereupon contract dated October 2, 1922 was received in evi¬ 
dence and marked Plaintiff’s Exhibit No. 9, and is as follows: 

39 “Washington, D. C., October 2, 1922. 

“Received of Andrew B. Duvall and George N. Ray, a deposit of 
Three Thousand Dollars ($3,000.00), to be applied as part payment 
in purchase of all of lots 21-22-23 and 804 (formerly Lot 9) in 
square 2860, with the improvements thereon, known as Nos. 2701- 
2703-2705 14th Street, together with lighting and plumbing fix¬ 
tures, heating and cooking appliances, attached to the premises sold, 
in the County of Washington, District of Columbia. Sold for One 
Hundred and Ten Thousand Dollars ($110,000) on the following 
terms: All cash. It is understood and agreed that the furniture in 
the buildings now on the property belonging to the Vendors is in¬ 
cluded in this sale. It is further understood and agreed that the 
property is sold subject to a lease containing a ninety day sale clause 
as far as possession is concerned—the said rental for the premises 
being at the rate of Twelve Thousand Dollars ($12,000.00) per 
annum. Sale made subject to owner’s approval. 

4—4055a 
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“Property sold as a good title or deposit to be returned and sale 
declared off, provided it is impossible to have said title corrected 
within a period mutually agreed upon. 

“Examination of title and conveyancing at the cost of purchaser; 
provided, however, that if upon examination the title should be found 
defective than the cost of examination of title, etc., shall be paid for 
by the vendor. 

“This contract when accepted by all parties contains the final and 
entire agreement of sale between the parties hereto and no party to 
this contract shall be bound by any term, condition, or representa¬ 
tion, oral or written, not set forth herein. 

“The Vendor and Purchaser hereby agree to complete this con¬ 
tract within sixty (60) days. 

“Vendor to pay Randall H. Ilagner & Company the regular 
brokerage commission. 

“Vendor to execute the usual special warranty deed. 

“Taxes, interest, rents and insurance to be adjusted by calcula¬ 
tion to date of transfer. Taxes and assessments, whether levied or 
not, for special improvements already made, to be paid by vendor. 

“It is understood and agreed that this contract is binding upon 
the heirs, executors and assigns of the respective parties hereto. 

“Made in triplicate. 

RANDALL H. HAGNER & COMPANY, 
By RANDALL H. HAGNER, 

Agent. 

“Confirmed by 

ARTHUR RAMSAY, 

MABEL HARTE RAMSAY, 

JUDITH L. STEELE, 

Vendors. 

ANDREW B. DUVALL, 

GEORGE N. RAY, 

Purchasers.'’ 

40 And thereupon the following occurred: 

Mr. Fleharty: And I offer the contract of September 15, 1922 in 
evidence and in that connection I call your Honor’s attention to the 
fact that while the face of the paper is signed Arthur Ramsay and 
Judith L. Steele, on the back of each of these papers we have this 
statement: 

“In consideration of N. L. Salisbury & Company, incorporated 
procuring a purchaser for the property described on the reverse side 
hereof — agree to pay said company the regular board rate of com¬ 
mission, amounting to —. 

i 

Witness my hand this — day of-, 1922. 

(Signed) ARTHUR RAMSAY, 

Owner. 

MABEL R. RAMSAY.” 


* 
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And thereupon, after argument as to the admissibility of said 
contract, the court received the same in evidence and original and 
duplicate copies thereof were marked Plaintiff’s Exhibits No. 12 and 
13, each of which is as follows: 

“$ 1 , 000 . 00 . 

September 15th, 1922. 

Received of Louise R. Robertson, the undersigned purchaser, a 
deposit of One Thousand ($1,000) Dollars to be applied as part pay¬ 
ment on the purchase of Lots 21, 22, 23 & 804, Square 2860, in 
AVashington, District of Columbia, with improvements thereon, 
known as premises numbered The Fairmont Inn and lot adjoining, 
and equipment as listed in lease, in the said District which said pur¬ 
chaser hereby agrees to purchase upon the following terms and con¬ 
ditions: 

Price of Property: One Hundred Ten Thousand ($110,000) Dol¬ 
lars. 

Terms of Sale: Purchaser agrees to pay One Hundred Ten Thou¬ 
sand ($110,000) Dollars cash at date of conveyance of which this 
deposit is a part, and to execute or assume a trust of — ($—) Dol¬ 
lars, secured by a first deed of trust interest payable semi¬ 

annually and for the balance of the purchase price, towit: — ($—) 
Dollars, the purchaser will execute — note or notes, in the full sum 
thereof — secured by a — Deed of Trust on the above described 
property, with interest at the rate of — per centum, per annum until 

paid, payable-, -. Property sold free of incumbrance 

except as above recited, and subject to covenants, if any, running with 
the land. 

41 Title to be good of record and in fact. If the title to said 

property is reported by the title examiner defective the owner 
hereby agrees immediately, and at his own expense, to take such 
action or proceedings as may be necessary to perfect said title and 
the time herein specified for compliance with this contract shall be 
extended for a reasonable time to clear said title. If said title can¬ 
not be perfected within a reasonable time the deposite shall be re¬ 
funded to purchaser, the vendor to pay cost of title. Agent not to be 
liable for any damages on account of defective title or cost of ex- 
.amination of title. 

Rents, insurance, taxes, assessments, water rents, and interest on 
deeds of trust to be adjusted to date of transfer. 

Taxes and assessments whether levied or not for special improve¬ 
ments already made at closing of sale to be paid by vendor. 

Examination of title, conveyance and recording at cost of pur¬ 
chaser. 

Terms of sale to be complied with within 45 days from the date 
of this agreement; otherwise the deposit may be forfeited at the 
option of the owner, in which event the purchaser shall be relieved 
from further liability hereunder, or without forfeiting said deposit 
the owner may avail himself of any legal or equitable rights which 
he mav have under this contract. 
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This contract is made subject to approval bv owner. 

N. L. SANSBURY CO., Inc., 

Agent, 

By H. G. SMITHY, 

(S.) ^ LOUISE R. ROBERTSON, 

Purchaser. 

I hereby agree to, and ratify the above contract of sale with con¬ 
ditions on reverse side hereof. 

(S’.) ARTHUR RAMSAY, Owner. 

(S.) JUDITH L. STEELE.” 

(On the reverse side thereof, the following:) 

“In consideration of N. L. Salisbury & Company, incorporated 
procuring a purchaser for the property described on the reverse side 
hereof — agreed to pay said company the regular board rate of com¬ 
mission, amounting to —. 

Witness mv hand this — day of-, 1922. 

(Signed) ‘ ARTHUR RAMSAY, 

Owner. 

MABEL R. RAMSAY.” 

And thereupon the plaintiff announced her case as closed. 

Whereupon Horace G. Smithy, a witness produced on behalf 
of the defendants and, having been duly sworn, testified as follows: 

I am a real estate broker and connected with N. L. Sansbury Com¬ 
pany and know Mr. Robertson, and Mr. Drew of Hedges & 
42 Middleton and had no conference with Mr. Robertson with 
respect to selling him Fairmont Inn prior to August 17, 1922. 
While I was away on my vacation a proposition came to me and 
that was my first knowledge of it and I received it through the mail 
from the Secretary of our Company. I have never seen Plaintiff’s 
Exhibit No. 6 (being check for $1,000). I know it is a check of 
Louise R. Robertson, by H. W. Robertson, Attorney, and it was 
cashed by the office of N. L. Sansbury & Company as it has our 
stamp on it as of October^ 10th. I cannot say when it was received 
but it must have come in with this contract of August 17, 1922. 
Referring to the contract of August 17, 1922, I took it up with Dr. 
Ramsay and recommended its rejection and it was rejected by him 
and I so notified Mr. Robertson. When that proposition was re¬ 
jected, somewhere around the 1st of September, I told Mr. Robertson 
that Dr. Ramsay would not consider the proposition because of the 
$65,000 second trust back of a first trust of $65,000 and told him 
that the only way that he could carry the deal through was to get 
cash instead of the $65,000 second trust ; get somebody to put up 
the money for it and that I thought we would get enough off the 
purchase price to pay for the discounting of it. In other words, 
that I thought $110,000 cash would buy the property and that 
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the difference between the $110,000 and the $130,000, which he was 
willing to pay, left enough with which to discount the $65,000 note. 
Mr. Robertson said “I think I could do it,” and I said “All right, 
go to it.” A few days later Mr. Robertson came back and said he 
had not been able to raise the money but that he had been around 
to see Mr. Drury of the Merchants Trust Company to whom 

43 I owed $20,000, and suggested to Mr. Drury that he put Up 
$45,000 and take the trust for $65,000 and give him a 

chance; that Mr. Drury was interested in the proposition and had 
said that if Mr. Robertson could show him a bona fide proposition 
showing the details of the situation “I will obtain this property,” 
and Mr. Drury said he would take it up at the next meeting of the 
directors of the Bank. Mr. Robertson said “Now can you get me a 
proposition for a $110,000 sale” and I told him I would try. So I 
told Mr. Robertson to put up his proposition of $110,000 subject to 
his procuring the money and I would see what I could do with it. 
He did so and we made up this paper (Exhibit 12), to which Mr. 
Robertson signed the name of Louise R. Robertson and I then sent 
for Dr. Ramsay and when he came in I went over this proposition 
with him and told him that Mr. Robertson thought Mr. Drury would 
make him this loan of $65,000, provided he could purchase the 
property for $110,000, that there was to be a meeting of the Directors 
of the Merchants Trust Company on the following Thursday. This 
was along possibly Friday or the preceding week. Dr. Ramsay took 
the contracts away, said he would consult his co-owner, Miss Steele, 
and see me the next morning, which he did. He brought the propo¬ 
sition in and he said “When do I understand this meeting is to be 
held?” I said “Next Thursday.” He said “All right, Miss Steele, 
and I will take $110,000 for this property provided it is cash and I 
will give you these contracts to hold in your possession until Mr. 
Robertson has raised this money which will be, you tell me, Thurs¬ 
day next.” I said “That is true” and he said “I am not going to 
tie the propertly up indefinitely—I want a specific proposition on it. 
I took the contracts.” 

At which point counsel for the plaintiff moved to strike out the 
testimony of witness Smithy as to what the defendant Ramsay had 
told him because it is inadmissible as varying the terms of the con¬ 
tract itself, but the Court overruled said objection and motion, 

44 to which action on the part of the Court the plaintiff then 
and there duly excepted and which exception was allowed 

and duly noted. 

In reply to the question whether he communicated to Mr. Robert¬ 
son the instructions he had with respect to the delivery and what did 
he tell Mr. Robertson about the instructions, the witness replied: 

“Mr. Robertson came in and says ‘What about it?’ I said ‘All 
right. We can deliver the property if Mr. Drury will put the money 
up.’ He says ‘Well I have got to have a copy of that contract/ 

Q. Did you tell him—was there anything said about the time? 
A. Oh yes. The time was Thursday at the board meeting. 
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Q. Did you tell him that? A. Oh yes. Yes, he understood that 
fully. He wanted a copy of this contract to have it before Mr. 
Drury’s committee on the following Thursday, at which time he was 
to know whether or not he would be able to purchase the property. 

Q. Did you deliver either one of the contracts or did you deliver 
this contract to Mr. Robertson at that time? A. No sir. 

Q. Was thereanvthing said about that other than you have stated? 
A. None other than I was not to deliver him a contract, except a 
copy of it. In other words he asked for a copy of it, and that was 
the object in getting this contract signed up, that Mr. Rob- 
45 ertson could have a copy of this to take to Mr. Drury. 

We made a copy of the contract for Mr. Robertson while 
he was there, and we gave it to him and he took it away. This was 
possibly the 16th or 17th. Mr. Robertson knew that there were two 
signed copies in the safe, hut he did not ask for delivery of either 
one, or suggest that I deliver one, or anything like it, and I did 
not tell him that I would keep it for safe keeping for him. On 
Friday morning Mr. Robertson came in the office and said Mr. Drury 
had not had a full meeting of his Board and was unable to give him 
an answer, and he asked me if I would get Dr. Ramsay to extend 
the time for him to raise the money, saying that the proposition was 
favorable to Mr. Drury, but I would have to give him a little more 
time. I called I)r. Ramsay on the telephone and asked him if he 
would give him a little further time. Doctor Ramsay asked “How 
much time does he want?” I think it was the following Monday 
that Mr. Drury was to be back, and he was to give his answer on 
Monday, and I communicated that to Doctor Ramsay. Doctor 
Ramsay said “Well all right. We will give him a further extension 
until Monday.” Mr. Robertson heard this. So I told Mr. Robert¬ 
son to go ahead, that he had until Monday to pull the deal off. So 
Monday afternoon or Tuesday morning Mr. Robertson was around 
and said that Mr. Drury had been away since the last meeting and 
that they had been unable to get in touch with all the parties and 
that he wanted some further time and I told him that Dr. Ramsay 
was not the easiest man in the world to deal with and that I doubt 
it if he would extend it but he asked me to take it up with him and 
I said I would and that day, that night, or the next morning I called 
Dr. Ramsay. 1 had asked Mr. Robertson as to when Mr. Drury would 
let him know and he said he would let me know Tlnirsdav of this 
week sure. “I will have it absolutely Thursday.” He also said Mr. 
Drury wanted some additional information from some third man who 
was going to build some stores for him, and take a Third Trust to 
strengthen this second trust, and wanted Mr. Whittv to actually tell 
Mr. Drury that he was going to put up this $30,000 improvement 
there.” 

So I called Dr. Ramsay and he said he would let it go until Thurs¬ 
day but that would be absolutely the last time he would extend it 
and stated “I am not going to tie the property up—Robertson either 
can or cannot buy it. If he can let him buy it; if he cannot, let 
me know about it.” So I communicated to Mr. Robertson the state¬ 
ment of Dr. Ramsay and Mr. Robertson came around Thursday 
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afternoon and stated that lie had got to pull the thing off and asked 
me to go around to Mr. Drury with him and help him put the thing 
over. I walked around with him to see Mr. Drury and Mr. Drury 
said “Mr. Robertson, the bank has turned down your proposition/’ 
Mr. Drury did say that he might be able to work it out with some of 
the directors. Robertson and I left and I said “Robertson, your 
deal is all off” and he said “Well I think we can work it out with 
some of the directors; you can make Dr. Ramsay give me an exten¬ 
sion on it,” and I said “No, he won’t this time—he did not want to 
do the last one.” So he said, “Well, you call him up anyhow.” I 
said “All right, I will call him.” We called Dr. Ramsay when I got 
back to the office and he was not there so I called him that night 
and he said “No, absolutely, I won't extend it again,” and I said 
“I do not believe myself there is much possibility of Mr. Robertson 
raising the money. However, it is up to you,” and he said “I de¬ 
cline to extend it further,” and I said, “I will notify Mr. Robertson.” 
I called Mr. Robertson at his hotel and told him the proposition was 
off—the deal was in the discard. 

46 Whereupon counsel for the plaintiff made the same motion 
as theretofore made with respect to the striking out of all the 

testimony as to conversations between the witness and defendant Ram¬ 
say and as between the witness Smithy and the witness Robertson 
as to his extensions of time, etc., which motion, however, was over¬ 
ruled, to which action of the Court the plaintiff then and there duly 
excepted, which exception was allowed and duly noted. 

I did not have the conversation with Mr. Drew as testified to by 
him to the effect that I had told him the contract was signed and 
in my possession and that the deal was o. k. I first saw Mr Drew 
a few days after this option was given Mr. Robertson when he came 
in and said that he had been to see Mr. Drury with Mr. Robertson 
to help him put the loan over. I do not know whether or not Mr. 
Drew knew of the circumstances under which the paper was signed 
and handed to me. I did tell him, however, the night that he and 
Mr. Robertson came to my house, which was around the 4th or 5th 
of October, which was after the Ray contract had been signed. Mr. 
Drew is in error when he states that he casually met me on several 
occasions between September 15th and October 5th and that I re¬ 
ferred to the contract. 

I first saw Mr. Carroll on the Wednesday following the Monday 
that Dr. Ramsay signed the contract with George N. Ray and Mr. 
Duvall and prior to that time had not had a conversation with him 
over the telephone. When Mr. Robertson and Mr. Carroll came 
into my office Robertson said that he wanted me to tell Mr. Carroll 
something about this Fairmont Inn property as he wanted to get 
Mr. Carroll interested and I said “You are too late Mr. Robertson-— 
that property is sold.” He said “When was it sold?” I said “I 

47 do not know, I saw a contract today signed” and he said “Oh 
my God; after I put all this work on it.” I said “Well it is 

too bad” and Mr. Carroll said “Well Mr. Robertson there is not any 
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use for me to go into this thing—the property is sold,” and they left 
the office. 

Subsequently I met Mr. Carroll in a lunch room and he said that 
he had acquired the interest in the property himself. 

A deposit was not put up at the time this contract of September 
15th was signed and nothing was said about a deposit at that time 
and I do not think anything was said subsequently. I would not 
have brought it up because I know that Mr. Robertson would not 
have the $1,000 unless he obtained a loan from Mr. Drury and I 
thought that was sufficient time to take it up with him. Possibly 
ten days or two weeks after the Duvall and Ray contract was signed, 
Mr. Robertson came into the office and said “Mr. Smithy, did you 
cash that check” and I said “Indeed I do not know Mr. Robertson.” 
I referred him to the bookkeeper and I said to Mr. Jason, just out¬ 
side the door, “Mr. Jason, Mr. Roberts wants to know if you cashed 
his check for $1,000” and he said “No, indeed” and Robertson said 
“Put it through” and went on out. So far as I know the check had 
been laying in the office uncashed all the time. I never saw the 
check at all. 

On the day that Mr. Robertson and Mr. Carroll were in my office, 
after I had gotten home, Mr. Robertson and Mr. Drew came to my 
house and said they had just been around to see Dr. Ramsay and 
Mr. Robertson asked me if I would go up to Randall Hagner’s office 
with Dr. Ramsay and get Mr. Hagner to release him from 
48 the contract they had signed with him so that they could go 
ahead with us but I told him he could not expect me to do 
that and I would not do it so Mr. Drew asked if it was not a 45 day 
contract and I said no it was not a 45 day contract, that Mr. Robert- 
son had an option to purchase; and did not have a contract. He 
said “What is that,” I said “That does not amount to anything,” that 
is a copy he had from Mr. Drury. He said “What happens to our 
commission then?” I said “We lose just like Mr. Robertson loses 
the property, that’s all.” By “our commission” I meant that the 
commission on the deal would have been divided between the offices. 

Cross Examination: 

I have never seen the check for $1,000 before. I have since 
learned it was put up in connection with the proposition of August 
17th and it referred only to that proposition so far as my knowledge 
goes. I am Vice President of N. L. Sansbury Company and that is 
my signature (identifying signature to letter handed to witness.) 

Q. (Reading:) “I herewith enclose our check for $1,000, the 
same being the return of the $1,000 check which was left by you 
on account of the option to purchase the property known as Fair¬ 
mont Inn.” You do know something about this check, and did 
when you wrote that letter, didn’t you? A. I say I subsequently 
learned that. 

Q. It was not put up for the contract of August 17th? A. It was. 

Q. Was the August 17 contract an option to purchase? A. No, 
sir. It was handled by the bookkeeper in our office. It was evi¬ 
dently transferred to the later contract. 



LOUISE R. ROBERTSON VS. ARTHUR T. RAMSAY ET AL. 33 

Q. Then this check was as a deposit on account of this so-called 
option? A. Yes, sir, it likely was. 

Q. And was accepted by the N. L. Sansbury Company as agent 
for Dr. Ramsay as such? A. No, sir. 

49 Q. Then this letter is not true? Is that correct? Is 
that latter part of it not true. A. The letter speaks for itself 

Mr. Fleharty. If it says it was accepted as an option, it was ac¬ 
cepted as an option. 

Q. Then it was accepted as a deposit on account of the option? 
A. It was put in the office and left in the office, but cashed—as I 
have said to you it was cashed inadvertently. It was cashed through 
error. It bears date on the back after the contract had expired. 

By Mr. Warren: 

Q. It was cashed the 10th of October? A. It should not have 
been cashed at all. 

By Mr. Fleharty: 

Q. You say that the original option expired on the Wednesday 
following the giving of the check. Is that correct? Was that the 
time of the expiration of the original option? A. I think it was 
Wednesday or Thursday. 

Q. I say that is the original option, the first option? 

Mr. Sholes: The original contract, you mean? 

Mr. Fleharty: I am quoting the letter. It says that the original 
option expired at the time of giving the check. Did the original 
option expire on the Wednesday after the giving of the check? 

Mr. Sholes: One moment. 

Mr. Fleharty: I am asking him according to this letter if that 
is a fact. 

Mr. Sholes: But where is there testimony that he said that check 
was given so many days after the expiration of the option? 

Mr. Fleharty: I am reading from his letter, Mr. Sholes. 

Mr. Sholes: I thought you said he testified to that. 

Mr. Fleharty: No, I have not said anything of the kind. 

Q. Did the original option expire on the Wednesday fol- 

50 lowing the giving of the check? A. That check bears date 
of August 17th, and the option did not begin the following 

Wednesday, so it could not have expired. 

Q. So you were in error when you said that? A. Yes, I was in 
error. 

After Mr. Robertson told me that Mr. Drury was interested and 
said if I could show him a bona fide proposition he would be in¬ 
terested. I proceeded to do as Mr. Robertson requested and got a 
paper that Mr. Robertson might show to Mr. Drury and when I got 
that paper I gave to Mr. Robertson a copy of the contract for the 
specific purpose of helping him to obtain the loan from Mr. Drury. 
It was some time the latter part of September, I should say 

5—4055a ' 
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somewhere around the 28th or 29th, that I had this conversation that 
I testified to in which I told Mr. Robertson that the deal was off and 
Mr. Robertson asked me to get another extension and that I called 
I)r. Ramsay on the ’phone and he refused and then called Mr. 
Ramsay on the ’phone. I think it was on a Friday—I am not sure 
it may have been Thursday. 

When interrogated further about his letter of October 27, 1922, 
in returning the $1,000 check and the statement therein that “On 
the Wednesday following the giving of the check, but was renewed 
a time or two thereafter,” and when asked whether it was renewed 
once or twice the witness replied his recollection is that it was re¬ 
newed twice. 

Whereupon the letter of October 27, 1922, just referred to, and 
letter of October 28, 1922, returning said check, were received in 
evidence and marked Plaintiff’s Exhibits 14 and 15, and same are 
as follows: 

“N. L. Sansbury Company, Inc. 

‘Everything in Real Estate.’ 

Loans—Insurance—Rents. 

1418 Eye Street N. W. 

N. L. Sansbury, Pres.; H. G. Smithy, V. P. & Treas.; Aug. Janssen, 

Secretary; R. B. King, Asst. Sec’y. 

Phones: Main 5903, Main 5904, Main 5905. 

51 October 27th, 1922. 

Mr. H. W. Robertson, 

Fairmont Inn, 2701 14th Street N. W., 

City. 

Dear Sir: 

I enclose herewith our check for $1,000, the same being the re¬ 
turn of the $1,000 check which was left by you on account of the 
option to purchase the property known as Fairmont Inn. 

The original option expired on the Wednesday following the 
giving of the check, but was renewed a time or two thereafter, all 
of which renewals long since expired. 

Very truly yours, 

(Signed) II. G. SMITHY, 

Vice President N. L. Sansbury Co., Jnc. 


HGS:L.” 
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Exhibit No. 15. 

“Ralph B. Fleharty, 
Southern Building, Washington. D. C. 


N. L. Sansbury Co., 

1418 Eye Street N. W., 
Washington, D. C. 


October 28, 1922. 


Attention of Mr. H. S. Smithy. 


Gentlemen : 

Your letter of October 27th, addressed to Mr. H. W. Robertson, 
enclosing your check for $1,000.00, payable to the order of H. W. 
Robertson, attorney for Louise Robertson, and purporting to be re¬ 
fund of deposit on Lots 21, 22, 23 and 804 in Square 2860, and 
which letter states that it covers return of the $1,000.00 which 
was left with you on account of option to purchase property known 
as Fairmont Inn, has been handed to me as attorney for Mrs. 
Louise Robertson. 

I return the check herewith with the statement that the $1,000.00 
check left with you was not on account of an option to purchase 
the described property but was on account of the purchase price of 
said property and in accordance with the terms of contract entered 
into to purchase same. 

You are informed that you should send $1,000.00 to the Real 
Estate Title Insurance Company and Columbia Title Insurance Com¬ 
pany at 5th & E Sts., Northwest, with instructions to apply the 
same on account of the purchase price of said property and in ac¬ 
cordance with the terms of contract entered into between said Louise 
R. Robertson and Arthur Ramsay and Judith L. Steele under date 
of September 15, 1922. 

Yours very truly, 

(Signed) * RALPH B. FLEHARTY, 

Attorney for Louise Robertson ” 

RBF-EC. 

Mr. Robertson had from the time I came back off of mv vacation 

«/ 

until the 15th of September been trying to get the money through 
Hedges & Middleton and various other sources and had failed to do 
it and he would still have gone on in this same way trying to get 
it from other sources except Mr. Drury required a bona fide prop¬ 
osition before he would take the matter up with him. In 
52 other words for a while Mr. Robertson was working under 
just a mere verbal agreement or arrangement that he might 
get the property for $110,000. 

On re-direct examination witness stated that his instructions from 
Doctor Ramsay required him to communicate back to Doctor Ramsay 
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whether Mr. Robertson had secured the loan from Mr. Drury before 
he could deliver the contracts. 

Whereupon Arthur T. Ramsay, one of the defendants, was called 
as a witness in his own behalf and having been first duly sworn 
testified as follows: 

I have been engaged in the profession of a school master for 24 
years in Washington and am one of the defendants in this case. In 
the first part of September there was presented to me through the 
office of N. L. Sansbury Company the proposition from Mr. Robert¬ 
son to buy the property known as Fairmont Inn for $130,000. That 
proposition was submitted in writing and I declined it. I told Mr. 
Smithy I would take $110,000 cash and he afterwards brought me a 
proposition in writing which I signed and witness identified Exhibit 
No. 12. 

Q. And you delivered it to Mr. Smithy? A. Yes. 

Q. On what terms and conditions? 

Mr. Fleharty: I object to that, if your Honor pleases. 

The Court: The objection is overruled. 

As to the foregoing action on the part of the court the plain¬ 
tiff, through her counsel, then and there noted exception, which 
exception was allowed and duly noted. 

And thereupon the witness answered: 

I told Mr. Smithy that we were desirous of selling the property 
and of settling the joint interest of Miss Steele and myself as soon 
as possible and that I would deliver to him these contracts in dupli¬ 
cate, with the understanding that Mr. Robertson, the prospective 
buyer, should have until the following Thursday. This was given 
to the Sansbury office the latter part of one week, it occurs to me it 
was Friday and the understanding was that there was a Mr. 
53 Drury who was going to finance a proposition for Mr. Robert¬ 
son and that Mr. Drury, who was out of town, would return 
the following week and there would be a meeting of the board of 
bank directors, I believe, at which time it would be decided whether 
or not Mr. Robertson would receive this financial aid and upon that 
understanding I handed him these papers, telling him that he was 
to keep them and when Mr. Robertson delivered bona fide evidence 
of the $110,000—the whole talk was that Mr. Drury, I heard no other 
names mentioned, was going to come to his aid financially, and when 
the Sansbury office received bona fide evidence that Mr. Drury 
would put up $110,000 he would deliver to Mr. Robertson one of 
these original contracts. 

The next I heard concerning the proposition was the latter part of 
the following week, the week following the signing of these papers, 
Mr. Smithy ’phoned me saying that Mr. Robertson had been unable 
to get an answer from Mr. Drury, that Mr. Drury was in and out of 
town and was here very little and he asked for a further extension 
of the option until some time the middle, I think, of the next week. 
I told Mr. Smithy that I would grant the extension and it was 
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granted. When this extension had expired I heard from Mr. Smithy 
again, saying that the matter had not been settled and asking for 
another extension, which with a great deal of reluctance I granted 
and that took it towards the end of that week, into which a second 
extension had gone, which was towards the end of September. 

After the second extension was given, which wound up towards 
the end of the week, I communicated with Mr. Smithy and learned 
that this deal had not gone through; for some reason Mr. Drury had 
not seen fit to carry the matter out, this was the end of the second 
extension, somewhere towards the close of the month of September 
and I had told Mr. Smithy that there were other real estate dealers 
who wanted the opportunity to attempt to sell the property and that 
I had held them off saying that I could not do a thing until 

54 this option, which was extended the second time, had expired, 
and I told him that I felt perfectly free now to proceed. I 

told Mr. Smithy that, and I understand from Mr. Smithy that he 
had told Mr. Robertson that the extension of the option was up and 
that we were through, that he had endeavored to do the thing and 
he had failed and that was the end of it so far as we were concerned 
with him. 

I then entered into negotiations with the defendants, Duvall and 
Ray, through their agents, Hagner & Company and on October 2nd 
signed a contract. 

I saw Mr. Smithy a few days after the contract with Duvall ^nd 
Ray was signed and told him that the contract had been signed and 
the first time I ever saw Mr. Robertson was the latter part of the 
week that the Duvall and Ray contract was signed. Mr. Robertson 
and Mr. Drew called at my house and Mr. Robertson wanted to know 
what it was he had heard about my having sold the Fairmont Inn to 
George Ray and I told him that it had been sold and the contract 
was signed. He told me about the very earnest efforts he had made 
to buy it and that he and his wife had worked pretty hard there, 
that they were paying such high rent that they could not make any¬ 
thing out of it, but he thought that if they could buy it and continue 
their business and convert a part of it into stores, that they could 
do pretty well, and he pleaded with a good deal of earnestness, and 
asked me if I would not go to Mr. Hagner’s office and endeavor to 
annul the contract and I told him I could not do that; he had had 
I thought ample time by two extensions and toward the end of the 
conversation, just before they left, Mr. Drew took from his pocket 
and handed me a typewritten copy of the contract, being the same 
copy the plaintiff had received from Mr. Smithy and which had been 
produced by the plaintiff at this trial, and asked me what about it 
and I said “I do not know anything about it. Now I cannot say 
anything more about that now, and I may have something 

55 more to say to you tomorrow. In the back of my head I was 
wondering if by any chance Mr. Smithy had delivered to 

Robertson. I told Mr. Drew that that was a typewritten signature 
and that I had no contract with Mr. Robertson. Mr. Robertson had 
had his option which had been extended twice and at the expiration 
of his offer I had proceeded as I thought I had a right to sell it to ‘ 
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someone else. I do not recall that Mr. Robertson denied it or 
claimed I had a contract with him. His whole conversation was an 
earnest plea that I go to Mr. Hagner and endeavor to annul it. 
They left and I do not think I heard anything more about it until 
towards the end of October, when this deed was presented, and we 
were asked to sign it. I thinld they came up with a deed and 
wanted me to go to a notary to execute the deed and I told them 
that I would not do it. They did not offer me any money nor did 
they tender me payment for the property. 

On cross examination the witness testified that whether Mr. Drury 
or Mr. Robertson presented the deed to him or not he had no con¬ 
tract with Mr. Robertson. 1 had given him an option, the option 
expired and when they presented this paper, said to be a deed, and 
asked me to go before a notary and get it executed, I had already 
signed the contract with the Hagner people in this office and sold the 
property to Mr. Duvall and Mr. Ray. 

Q. And you refused to sign the deed? A. No. I had no con¬ 
tract. 

Q. Did you refuse to sign the deed? A. I told him I had no con¬ 
tract with him. 

Q. Did you sign the deed? 

The Court: Now cannot we leave something to my imagination? 

At the expiration of the second extension, which was towards the 
end of the week, coming near the end of September, 1 am not sure 
whether I was in Smithy's office or whether it came to me by ’phone, 
but Mr. Smithy told me that Mr. Drury had finally decided that he 
could do nothing about the matter in helping Mr. Robertson. T 
told Mr. Smithy then that our extensions had gone on twice, that wo 
had been as patient as I thought we could be and 1 felt per- 

56 fectly free, since Mr. Smithy had told Mr. Robertson that the 
option was up, to proceed to sell the property. 

Whereupon Miss Judith L. Steele, one of the defendants called as 
a witness in her own behalf, and being first duly sworn, testified as 
follows: 

I am one of the defendants in this suit and a part owner with Dr. 
Ramsay of the property in question. On September 15th Dr. Ram¬ 
say came to me and said Mr. Smithy had told him that Mr. Robertson 
believed that if he could get from us a paper signed saying we would 
take $110,000 for the property that he could take the paper to Mr. 
Drury and secure the money on it and Dr. Ramsay asked me if I 
was willing to do that and I said yes, that Mr. Smithy had told me 
before that Mr. Robertson wished to buy the property and that I had 
said verbally that I was willing to do this and Dr. Ramsay said that 
Mr. Robertson feels that having this paper will save him very much 
if he could get it to show to Mr. Drury and I said “I am willing to 
sign it, are you”. Mr. Ramsay said “Yes”. We signed them, two 
copies, and 1 said “Are you going to leave me one of these” and he 
said “Oh no, these go to Mr. Smithy who will keep them until Mr. 
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Robertson gives the assurance that he can get the money”. T asked 
as to when he could reasonably hope to get it because he had been 
talking about this for some time and Dr. Ramsay said he expected 
to do so right away. Mr. Drury is to be in the city one day next 
week and he expects to see him then and thereupon I signed the 
papers and handed them to Dr. Ramsay and I told Dr. Ramsay that 
he needn't feel that he would have to ask me every time there is any 
little development and was willing to do what he thought best. About 
a week later I was called on the telephone when a gentleman’s voice 
said: “This is Mr. Robertson of the Fairmont Inn” and he 

57 said “I have not been able yet to get that money but I think 
I am going to be able to do it and I hope you and Dr. Ram¬ 
say will be as lenient with us as possible. Mrs. Robertson and I 
would like very much to have it.” After that Mr. Robertson called 
me again on the telephone to say that they still wanted the property; 
that they were making every effort to get the money and believe they 
were going to be able to do it. I think that this conversation was in 
October. It was after we had signed a contract with Mr. Duvall and 
Mr. Ray. Mr. Robertson also said that they were very anxious to 
buy the property because they were not able to pay as high rent as 
they were then paying and he felt by making some changes in it 
they could make some money out of it, that they had made only 
$60.00 since July and I said “Why that is too bad”—that is about 
all. I did not know what to say to that Mr. Sholes. On the last 
Saturday in October Mr. Robertson and another man came to see 
me and Mr. Robertson said “Miss Steele, we have secured the money 
for the purchase of the Fairmont Inn and I want to ask you if you 
are ready to go with me to a notary to sign the deed.” He put his 
hand in his pocket and drew out what looked like a deed and I said 
“Certainly not”—these were my words—and I said one more thing, 
I said: “Mr. Robertson, I told you over the telephone that Dr. Ram¬ 
sey owns two-thirds of this property and I only own one-third. 
When you secure his signature to these then you can come back to 
me.” Whereupon the defendants, through their counsel, announced 
their case as closed. 

And whereupon Hilton W. Robertson was called in rebuttal and 
testified as follows: 

When Mr. Smithy gave me a copy of the contract of September 
15th, as signed by Dr. Ramsay and Miss Steele, he did not inform 
me of any statements made to him by Dr. Ramsay to the effect that 
he, Smithy, was not to deliver these contracts, that they were not 
to be binding in any way, shape or form unless and until I 

58 was able to assure him by the following Thursday that I was 
in a position to raise and he raised from Mr. Drury of the 

Merchants Bank $45,000. Mr. Smithy did not at my request call 
Dr. Ramsay on the telephone and request a further extension. Mr. 
Smithy said that Dr. Ramsay had been calling him up wanting to 
know how we we were progressing and I told Mr. Smithy at the 
time I had several sources from which I expected to raise the money 
and he called Dr. Ramsay at that time and said what I was endeavor- 
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ing to do, but no specific date when T was to raise the money, because 
I was going according to my contract, that I had 45 days in which 
to raise it. 

I had not talked to Mr. Drury of the Merchants Dank in reference 
to raising the money prior to September 15th and did not tell Mr. 
Smith prior to September 15th that I wanted a contract to be able to 
show to Mr. Drury or that Mr. Drury had demanded same or that I 
had to have the same in order to convince Mr. Drury that I had a 
bona fide proposition. Mr. Drury never knew anything about Fair¬ 
mont Inn until I took the contract to him. I had a copy of the con¬ 
tract with me at the first conversation that I had with Mr. Drury 
concerning raising this money. I was indebted to the Merchants 
Bank and I was working through Mr. Drury whereby this excess 
could be taken care of. Mr. Drury never did turn down the loan, 
in fact he practically agreed to make the loan but there was a condi¬ 
tion that I was to get these improvements made and assignments of 
accounts and in the meantime Mr. Carrol came through with the 
money and I told Mr. Drury that I would call the proposition off. 
I know nothing of any extensions between Mr. Smithy and Dr. Ram- 
sav and did not tell Mr. Smithy that he could make Dr. Ramsay 
give me an extension and did not request Mr. Smithy to 
call up Dr. Ramsay and ask for such an extension. The 
only time that Mr. Smithy ever told me the deal was off* was the time 
that Mr. Carroll and I walked in there to tell them that we were 
ready to finish up the proposition and Mr. Smithy said Dr. 

59 Ramsay had been in there with a contract from Hagner’s 
office and Smithy said “Now he has sold the property twice 

and I hope that this will cure him of his wishy-washy way.” 

On cross examination the witness testified that Mr. Drew is em¬ 
ployed by Hedges k Middleton and that they were his agents and 
lie instructed them to order title from Title Company and that it 
was through Hedges k Middleton that right after this contract he 
applied for a loan of $65,000.00. On re-direct examination witness 
testified that he signed the application for loan made through Hedges 
k Middleton. 

Whereupon William J. Drew, theretofore sworn, was called in re¬ 
buttal and testified that at the time he and Mr. Roberston called on 
Mr. Smithy at his home Mr. Robertson did not ask Smithy to go to 
Hagner’s office with Dr. Ramsay and get Mr. Hagner to release 
Dr. Ramsay from the contract. 

The effect of the conversation had with Dr. Ramsay at the time 
Mr. Robertson and I called on him was that Mr. Robertson be¬ 
lieved that Dr. Ramsay had made a mess of it and was in for a double 
commission and suggested that he go or take steps to retract 

60 the second contract which he had signed or cancel it in 
some way—just the words I don’t remember. 

Whereupon the court inquired if counsel were through with the 
case and counsel for plaintiff stated that he was except that his Honor 
had said that he wanted plaintiff to get the loan application and 
the Court stated that he thought the application for loan ought to be 
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produced and counsel for defendant stated “I think we will waive 
that.” 

The Court: And.jet the testimony stand? 

Mr. Warren: Yes. 

Mr. Fleharty: I want to make a motion at this time for the pur¬ 
pose of the record. That all of the testimony of the defendant 
Ramsay and the defendant Steele and the witness Smithv which 
goes to a conditional delivery or conditions attached to the delivery 
or attempted delivery of these contracts, in other words, the oral 
or verbal instructions of Dr. Ramsay to Mr. Smithy as claimed to 
he communicated by Mr. Smithy to Mr. Robertson, be stricken out 
as being inadmissible and as being an attempt to vary the terms 
of a written contract delivered by the parties. I understand that 
motion will be overruled. 

The Court: I had not supposed you wanted to argue on that be¬ 
cause you made the objection to the admission of the testimony 
and I overruled the objection. 

The Court: My view about it is this: That Mr. Smithy was deal¬ 
ing as agent for Dr. Ramsay and Miss Steele. If they had clothed 
him with any apparent authority it would make no difference what 
their instructions to him were—if they were contrary to the authority 
which they apparently clothed him with. 

61 It is admitted that the principal, if not the only authority 

that Mr. Smithy had, was either to deliver the contract or not 
to deliver it; it was with reference to the delivery of that contract. 
Now they say “We gave him these two papers signed by us with 
instructions not to deliver them.” 

Now how could he deliver them effectively, in the face of those 
instructions? 

It might possibly he that you could say—and I am not deciding 
you could—that if Mr. Robertson had gone out and incurred some 
expense on the strength of the apparent authority of Mr. Smithy 
in the premises, that possibly he could recover—although I don’t 
think so—but he must have had the authority to deliver those papers 
as contracts, or one of them as a contract, before you can get spe¬ 
cific performance out of this. Otherwise nobody could entrust a paper 
to an agent to be delivered upon the happening of a certain event with 
any certainty that he might not wake up and find himself with 
merely an action for damages against the person who had acted 
wrongfully as agent. Now then, if you think the law is otherwise, 
I would be glad to have the cases pointed out to me. 

Mr. Fleharty: The danger is this: The defense is such an easy 
defense. It would have been a very simple matter for Dr. Ramsay to 
have withheld his signature to that paper or to have attached a 
written condition in that paper itself telling Mr. Robertson that if 
you will raise the money by Thursday of next week or Thursday 
following that you can have this contract; or you can tell Mr. Drury 
that if he will lend you $45,000 that I, under those circumstances, 
will give you a contract; that would have been the agreement for 
Dr. Ramsay to have entered into. But there he signs his name 
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to an out and out agreement by the terms of which Mr. Robertson 
is given 45 days within which to complete the sale. Now he comes 
in and says “No, it was not 45 days, it was until next Thurs- 
62 day and then an extension to another time. He has made this 
man Smithy an agent and sent him out to the world as an 
agent. ' 

The Court: Does not the question of estoppel ever come in? The 
question is what was his agency. 

Mr. Fleharty: He says he relied upon Mr. Smithy. 

The Court: He relied upon him not to deliver this contract until 
the time was up. 

Mr. Fleharty: Mr. Smithy was acting more than as a mere con¬ 
duit for the delivery, he was going to be paid a commission for 
getting Mr. Robertson as a purchaser. 

The Court: I feel that there was no authority to deliver and if Mr. 

Smithv had delivered it would not be effectual. I don’t think he 
* 

did deliver and I think he told Mr. Robertson when he signed the 
contract just what he said he told him, in other words, that it was 
said at that time “You get the assurance that the money will be forth¬ 
coming and I will deliver you this paper,” or substantially that. 

I cannot say anything else on it, on the probabilities or on the 
testimony in the case, and so I will have to dismiss the bill. 

The foregoing statement of evidence is the substance of all the 
evidence adduced at the trial and the exceptions therein noted were 
duly noted at the trial; said statement of evidence was duly submitted 
to the Court on the 8" dav of June and the same is this 8" dav of 
June approved and signed now for then. 

WALTER I. McCOY, 


RALPH B. FLEHARTY, 

A ttif. for Plaintiff. 


Chief Justice. 




Approved: 

W. H. SHOLES, 

Of Counsel for Defts. 
A. B. DUVALL, 

Of Counsel for Defts. 
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STATEMENT OF FACTS. 

This is an appeal by Louise R. Roberston, plaintiff 
in the Court below, and hereinafter referred to as such, 
from a decree of the Supreme Court of the District of 
Columbia dismissing her bill of complaint by which she 
sought specific performance of a contract for the sale 
of certain improved real estate located at 14th and 
Fairmont Streets, Washington, D. C., and generally 
known as Fairmont Inn. 
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The trial court gave as his reason for dismissing the 
bill that he felt that there had never been any effectual 
delivery of the contract sought to be performed. (Rec. 
p . 42). 

The plaintiff contended that certain testimony ad¬ 
mitted over her objections, and which was offered for 
the purpose of attempting to show a conditional de¬ 
livery of the contract, amounted to a variance and con¬ 
tradiction of the written contract and was therefore im¬ 
properly received. 

The undisputed facts as shown by the record are as 
follows: The defendants Arthur T. Ramsay and Judith 
L. Steele, prior to September 15, 1922, were seized as 
tenants in common of the property described in the 
bill of complaint and known as Fairmont Inn, said 
property being subject to an incumbrance of $30,- 
000.00. The defendant Mabel H. Ramsay, wife of the 
defendant Arthur T. Ramsay, had no interest in the 
property except her in choate right of dower in her 
husband’s undivided interest. The plaintiff, Louise 
R. Robertson, occupied said premises as tenant, where 
she conducted a hotel, holding said premises under a 
lease with N. L. Sansbury Company, Incorported, 
agents for the owners. In August of 1922 the plain¬ 
tiff, through her husband, submitted to N. L. Sans¬ 
bury Company, Inc., her written offer to purchase 
said property at $130,000, but was later informed by 
H. G. Smithy, Vice President of the N. L. Sansbury 
Company, that Doctor Ramsay wanted all cash and 
that the offer was therefore declined, but that he 
thought that Dr. Ramsay would take $110,000 all 
cash. On September 15, 1922, H. W. Robertson, on be¬ 
half of Louise R. Robertson, signed in duplicate the 
contract sought to be enforced and which is set out 
in full at pages 27 and 28 of the record and which, 
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among other things, recites the receipt by N. L. Sans- 
bury Company , agent, of $1,000 from Louise R. Rob¬ 
ertson, 4 ‘the undersigned purchaser,’’ to be applied 
as part payment on the purchase price of Lots 21, 22, 
23, and 804, Square 2860; price of property, $110,000, 
all cash, property to be sold free of encumbrances and 
title to be good of record and in fact; terms of sale to 
be complied with within forty-five days from date of 
agreement and contract made subject to approval by 
owner. Thereupon the said Smithy submitted the 
agreement as signed in duplicate by himself and plain¬ 
tiff to the defendant Arthur T. Ramsay. Dr. Ram¬ 
say took the contracts from Smithy and a day later 
returned them to Smithy signed by himself and the 
defendant Steele in the following form: 

“I hereby agree to and ratify the above con¬ 
tract of sale with conditions on reverse side here¬ 
of. 

“(Signed) ARTHUR RAMSAY, owner, 

“(Signed) JUDITH L. STEELE.” 

The reverse side of the paper was a printed stipula¬ 
tion providing for the payment of the regular rate of 
commission to N. L. Sansbury Company, Inc., for its 
having procured a purchaser of the property de¬ 
scribed. This stipulation, in addition to being signed 
by the defendant Arthur Ramsay, was also signed by 
his wife, the defendant Mabel H. Ramsay. The sign¬ 
ing of the agreement by the defendants and its pos¬ 
session by Smithy was reported by Smithy to Robert¬ 
son, and a typewritten copy of same handed to Rob¬ 
ertson, the duplicate originals being placed in 
Smithy’s safe. Robertson thereupon entered into ne¬ 
gotiations for the procuring of the necessary loans to 
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finance the purchase of the property in accordance 
with the terms of the agreement. 

On October 4 or 5, Robertson and the witness Harry 
R. Carroll went to Mr. Smithy’s office and told Mr. 
Smithy that the plaintiff was ready to close the deal 
and were told by Smithy that the deal was off, as the 
property had been sold and that he (Smithy) had that 
day seen a signed contract for it. Upon inquiries 
made by Robertson it developed that on October 2, 
1922, the defendants Ramsay and wife and Judith 
Steele had signed a contract to sell the same prop- 
* erty to the defendants Ray and Duvall. Thereupon 
written notice by registered mail was sent to all of 
the defendants by the plaintiff notifying them of the 
existence of her contract of September 15, 1922, and 
of her intentions to insist upon the conveyance of the 
property in accordance with the terms thereof. On 
October 28, 1922, examination of the title of the de¬ 
fendants Ramsay and Steele to said property having 
been completed by the title insurance company and 
all the necessary money to complete the deal being on 
deposit with that company, it sent to the defendants 
Ramsay and Steele for their signatures deed to the 
described property, notifying them that it had on de¬ 
posit the required purchase price and was in position 
to record deed when propertly executed and disburse 
funds; also reminding the defendants that the prop¬ 
erty was then subject to a $30,000 mortgage which 
would have to be released. It is undisputed that the 
defendants Ramsay and Steele refused to sign the 
deed and refused to go through with the deal, the 
defendant Ramsay stating as his reason that the plain¬ 
tiff had no contract for the purchase of the property, 
and the defendant Steele stating that she would not 
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then sign the deed but that when the signature of Dr. 
Ramsay was secured they could come back to her. 

It is also uncontradicted that the check for $1,000 
received as a deposit by the N. L. Sansbury Company, 
Inc., agents for the defendants Ramsay and Steele, 
was cashed by that firm and no attempt was made to 
return the deposit until October 27, 1922, when Mr. 
Smithy, as Vice President of N. L. Sansbury Com¬ 
pany, addressed a letter to Mr. H. W. Robertson, 
stating that they were enclosing their check for $1,000, 
being return of $1,000 which was left with them on 
account of the ‘‘option’’ to purchase property known 
as Fairmont Inn, also stating that the “original op¬ 
tion expired on the Wednesday following the giving 
of the check, but was renewed a time or two there¬ 
after, all of which renewals long since expired.” This 
check was returned by plaintiff through her attorney, 
with instructions to N. L. Sansbury Company to for¬ 
ward the check to the Real Estate Title Insurance 
Company that it might be applied on account of the 
purchase price of said property, in accordance with 
the terms of the contract entered into between the 
plaintiff and Arthur T. Ramsay and Judith L. Steele 
under date of September 15, 1922. 

The testimony relied upon by the defendants to de¬ 
feat plaintiff’s case, and which plaintiff objected to 
on the ground that the same tended to vary and con¬ 
tradict a written agreement between the parties, is 
best summarized by quotations from the testimony 
of the witness Smithy and defendant Arthur Ramsay, 
as follows: 

The defendant Ramsay testified: “I told Mr. 
Smithy that we were desirous of selling the prop¬ 
erty and of settling the joint interest of Miss 
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Steele and myself as soon as possible and that I 
would deliver to him these contracts in duplicate, 
with the understanding that Mr. Robertson, the 
prospective buyer, should have until the follow¬ 
ing Thursday. This was given to the Salisbury 
office the latter part of one week, it occurs to me 
it was Friday and the understanding was that 
there was a Mr. Drury who was going to finance 
a proposition for Mr. Robertson and that Mr. 
Drury, who was out of town, would return the 
following week and there would be a meeting of 
the board of bank directors, I believe, at which 
time it would be decided whether or not Mr. Rob¬ 
ertson would receive this financial aid and upon 
that understanding I handed him these papers, 
telling him that he was to keep them and when 
Mr. Robertson delivered bona fide evidence of 
the $110,000—the whole talk was that Mr. Drury, 
I heard no other name mentioned, was going to 
come to his aid financially, and when the Sans- 
bury office received bona fide evidence that Mr. 
Drury would put up $110,000 he would deliver to 
Mr. Robertson one of these original contracts. 
(Rec. p. 36). 

******* * * 

“ * * * tlm week following * * * Mr. 

Smithy ’phoned me saying that Mr. Robertson 
had been unable to get an answer from Mr. Drury, 
that Mr. Drury was in and out of town and was 
here very little and he asked for a further exten¬ 
sion of the option until some time the middle, I 
think, of the next week. I told Mr. Smithy that 
I would grant the extension and it was granted. 
When this extension had expired I heard from 
Mr. Smithy again, saying that the matter had not 
been settled and asking for another extension, 
which with a great deal of reluctance I granted 
and that took it towards the end of that week, into 
which a second extension had gone, which was 
towards the end of September. 
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“ After the second extension was given, which 
wound up towards the end of the week, I com¬ 
municated with Mr. Smithy and learned that this 
deal had not gone through * * * and I told 

Mr. Smithy that I felt perfectly free now to pro¬ 
ceed. I told Mr. Smithy that, and I understand 
from Mr. Smithy that he had told Mr. Robertson 
that the extension of the option was up and that 
we were through, that he had endeavored to do 
the thing and he had failed and that was the end 
of it so far as we were concerned with him. 

“I then entered into negotiations with the de¬ 
fendants, Duvall and Ray, through their agents, 
Hagner & Company, and on October 2nd signed 

a contract.” (Rec. pp. 36 and 37). 
####*#### 

“Mr. Robertson had had his option which had 
been extended twice and at the expiration of his 
offer I had proceeded as I thought I had a right 
to sell it to someone else. 

“I had given him an option, the option expired 
and when they presented this paper, said to be a 
deed, and asked me to go before a notary and get 
it executed, I had already signed the contract with 
the Hagner people in this office and sold the prop¬ 
erty to Mr. Duvall and Mr. Ray.” 

The witness Smithy, Vice President of N. L. Sans- 
bury Company, testified that Robertson asked him if 
he thought he could get the property for him at $110,- 
000, and Smithy said he would try. 

“So I told Mr. Robertson to put up his propo¬ 
sition of $110,000 subject to his procuring the 
money and I would see what I could do with it. 
He did so and we made up this paper (Exhibit 
12), (being the contract sought to be enforced) 
to which Mr. Robertson signed the name of Louise 
R. Robertson and I then sent for Dr. Ramsay and 
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told him that Mr. Robertson thought Mr. Drury 
would make him this loan of $05,000, provided he 
could purchase the property for $110,000, that 
there was to be a meeting of the Directors of the 
Merchants Trust Company on the following 
Thursday. This was along possibly Friday or 
(of) the preceding week. Dr. Ramsay took the 
contracts away, said he would consult his co-part¬ 
ner, Miss Steele, and see me the next morning, 
which he did. He brought the proposition in and 
he said ‘When do I understand this meeting is to 
be held?’ I said ‘Next Thursday/ He said ‘All 
right, Miss Steele and I will take $110,000 for 
this property provided it is cash and I will give 
you these contracts to hold in your possession un¬ 
til Mr. Robertson has raised this money, which 
will be, you tell me, Thursday next . 9 I said ‘ That 
is true’ and he said ‘I am not going to tie the 
property up indefinitely—I want a specific propo¬ 
sition on it/ I took the contracts.” 

In reply to a question as to whether he communi¬ 
cated to Mr. Robertson the instructions he had with 
respect to the delivery and what he told Mr. Robert¬ 
son about the instructions, witness replied: 

‘ ‘ Mr. Robertson came in and says, ‘ What about 
it?’ I said ‘All right. We can deliver the prop¬ 
erty if Mr. Drury will put the money up/ He 
says ‘Well I have got to have a copy of that con¬ 
tract/ 

“Q. Did you tell him—was there anything said 
about the time? 

“A. Oh yes. The time was Thursday at the 
board meeting. 

“Q. Did you tell him that? 

“A. Oh yes. Yes, he understood that fully. He 
wanted a copy of this contract to have it before 
Mr. Drury’s committee on the following Thurs- 
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clay, at which time he was to know whether or 
not he would be able to purchase the property.’’ 
(Rec. pp. 29 and 30). 

The witness then testified as to the alleged exten- 
tions of the option given to Robertson and stated that 
at the time of the expiration of the second extension 
that he, the witness, went with Mr. Robertson to in¬ 
terview Mr. Drury, and Mr. Drury stated that the 
bank had turned down the proposition and that he left 
the bank with Robertson and said: “Robertson, your 
deal is all off,” and Robertson said that he thought 
we could work it out and that he, the witness, could 
make Dr. Ramsay give him an extension. Witness 
said: ‘‘ No, he won’t this time—he did not want to do 
the last one.” That Robertson requested him to call 
him up, which he did, and that Ramsay said: 

“No, absolutely, I won’t extend it again,” and 
I said: 

“I do not believe myself there is much possi¬ 
bility of Mr. Robertson raising the money. How¬ 
ever, it is up to you,” and he said “I decline to 
extend it further,” and I said, “I will notify Mr. 
Robertson.” 

He called Mr. Robertson at his hotel and told him 
the proposition was off—the deal was in the discard. 

The plaintiff also called as a witness William J. 
Drew, who testified that he is a real estate salesman 
in the office of Hedges & Middleton, and that being in¬ 
formed by Mr. Robertson that the contract of Sep¬ 
tember 15, 1922, had been signed, he subsequently had 
a conversation with Mr. Smithy and Mr. Smithy con¬ 
firmed Mr. Robertson’s statement that the contracts 
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had been signed by all of the parties concerned; that 
Mr. Smithy said the contracts had been signed and 
had been ratified by the owners of the property and 
stated what the amount of the commission would be 
and something was said about division of commission. 
(Rec. p. 22). 

Harry R. Carroll was also called as a witness and 
testified that having had a certain conference with 
Robertson looking towards interesting him in the 
purchase of the property involved, he called Mr. 
Smithy on the phone and simply asked Smithy about 
the proposition and whether it was a bona fide propo¬ 
sition, and Smithy said it was. (Rec. pp. 23 and 24). 

In rebuttal the witness H. W. Robertson testified 
that Smithy did not inform him of any statements 
made to Smithy by Rr. Ramsay to the effect that 
Smithy was not to deliver these contracts or that 
they would not be binding in any way until and un¬ 
less Robertson was able to assure him by the follow¬ 
ing Thursday that he was in a position to raise the 
necessary money through Mr. Drury; that Mr. Smithy 
did not at his request call up Dr. Ramsay and request 
or procure further extensions of time. Mr. Smithy 
did say that Dr. Ramsay had been calling up and 
wanting to know how matters were progressing and 
Mr. Smithy was told that witness had several sourced 
from which to raise the money, but there was no spe¬ 
cific date when he was to raise the money because he 
was going according to the contract by which he had 
forty-five days in which to raise the money. The only 
time that Mr. Smithy told him the deal was off was 
the time that Mr. Carroll and witness walked in there 
to tell Smithy that they were ready to finish up the 
proposition, and Mr. Smithy said Dr. Ramsay had 
been in with a contract from Hagner’s office and 
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Smithy said, 4 ‘Now he has sold the property twice 
and I hope that this will cure him of his wishy-washy 
way.” (Rec. pp. 39 and 40). 

Other testimony of significace only with respect to 
the issue as to the weight of the evidence will be dis¬ 
cussed in argument. 

ASSIGNMENT OF ERRORS. 

Errors assigned and relied upon are as follows: 

1. Refusal of the court to strike out testimony of 
witness Smithy as to conversation with defendant 
Ramsay. 

2. In allowing defendant Ramsay to testify as to 
terms and conditions upon which he delivered the con¬ 
tract of September 15, 1922, to Smithy, 

3. In ruling as a matter of law that no effectual de¬ 
livery of the contract of September 15,1922, was made 
or could have been made. 

4. In passing the decree dismissing the plaintiff’s 
bill of complaint. 


ARGUMENT. 

Reversal of this case is sought on either of two 
grounds, viz: 

I. That the testimony of the defendants Ramsay 
and Steel and the witness Smithy which was objected 
to by plaintiff should not have been received because 
it amounted to an oral contemporaneous agreement 
having the effect of varying and contradicting the 
written agreement between the parties. 

II. That under all the evidence in the case the is¬ 
sues raised by the pleading should have been decided 
in favor of the plaintiff. 
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The point raised by the answer of defendants, Ar¬ 
thur L. Ramsay and Judith L. Steele, to the effect that 
plaintiff was not entitled to relief because the agree¬ 
ment of September 15 was alleged not to have been 
signed by Mabel H. Ramsay, wife of Arthur T. Ram¬ 
say, will also be discussed herein, although such al¬ 
leged failure of the wife to sign was not assigned by 
the trial court as a reason for dismissing the bill. 

The question that first arises is: Did the evidence 
complained of tend to show a conditional delivery of 
the paper writing and that no agreement in fact ex¬ 
isted until the happening of a certain contingency, or 
did the evidence merely tend to show a contempo¬ 
raneous parol agreement at variance with and con¬ 
tradicting or adding to an existing written agreement 
signed by the parties. 

It is of course contended herein that the evidence 
had the latter effect and did not tend to show a con¬ 
ditional delivery of a writing which was not to exist 
as a contract until a certain contingency happened. 

That there was an agreement between the owners 
and plaintiff looking to the purchase of the real estate 
upon the terms contained in the writing is absolutely 
established by the evidence. Dr. Ramsey and the wit¬ 
ness Smithy both admit that much. Dr. Ramsey 
said: “Mr. Robertson had had his option which had 
been extended twice’’ (Rec. p. 37) and again, “I had 
given him (Robertson) an option, the option expired, 
and when they presented this paper, said to be a deed, 
and asked me to go before a notary public and get it 
executed, I had already signed the contract with the 
Hagner people in this office and sold the property to 
Mr. Duvall and Mr. Ray.” (Rec. p. 38). And Smithy, 
in his letter of October 27th (Exhibit 14), says, “I 
enclose herewith our check for $1,000, the same being 
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the return of the $1,000 check which was left by you 
on account of the option to purchase the property 
known as Fairmont Inn.” (Rec. p. 34.) The $1,000 
check was put up with the writing of September 15th, 
and is referred to therein as deposit on account of 
“purchase price.” Plaintiff had no option or agree¬ 
ment with respect to the purchase of this property 
except the agreement of September 15th, and that 
writing is the only piece of evidence in the case that 
can be looked to in order to ascertain the price and 
terms upon which plaintiff was to buy the property. 
Plaintiff did not have an oral “option” to purchase the 
property, for the alleged oral agreement specified 
neither price nor terms. If plaintiff had an “option” 
to purchase the property of defendants and you have 
to look to the paper writing of September 15, 1922, to 
ascertain the terms and conditions of that option, 
then assuredly any alleged parol agreement at vari¬ 
ance with the terms as specified in that writing is not 
admissible because violative of the so-called Parol 
Evidence Rule. In other words, there was a com¬ 
pleted contract of some kind or another between the 
parties. To ascertain what that agreement actually was 
we have two sources to look to; whether they are both 
legal sources is the question to be determined. One 
source is the signed writing of the parties. The other 
source is the signed writing plus the alleged oral 
reservations communicated to Smithy by Ramsay. It 
is submitted that notwithstanding what anyone may 
believe the real facts concerning the agreement to be, 
that this second source is an illegal source because 
violative of a positive rule of evidence. There have 
no doubt been many cases where an application of the 
parol evidence rule has resulted in the enforcing of a 
written agreement which was at variance with an oral 
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agreement actually reached between the parties, but 
the rule correctly applied must prevail. 

It is submitted that the effect of the testimony com¬ 
plained of was this, namely, that after Dr. Ramsay 
had stated in one brath, “Here is our signed contract 
by which we agree to convey to you the described real 
estate upon the payment to us of $110,000 in forty- 
five days” he was permitted to undo and contradict 
that solmen agreement by stating in the next breath 
“In the event, however, you are not able to satisfy 
my agent Smithy by Thursday next that you have the 
money available to complete this agreement, then it 
is not to be binding upon us.” That evidence of such 
a nature does not tend to show a conditional delivery 
and does not tend to show that there is no existing 
agreement is illustrated by many cases. For in¬ 
stance, in the case of Central Savings Bank vs. O’Con¬ 
nor, 132 Mich., 578, the action was upon two promis¬ 
sory notes concerning which the defendant testified: 
“These notes are delivered to you on condition that 
if this concern is put in bankruptcy by reason of any 
of these creditors petitioning because of this chat¬ 
tel mortgage having been given, or an execution hav¬ 
ing been levied and the goods sold under the execu¬ 
tion, which are both acts of bankruptcy, then the 
notes are to be null and void; and Mr. Fox says, 1 That 
is my understanding of it, and I accept them so; ’ and 
he says, ‘You know there is nothing going to be done 
about it.’ ” The trial court instructed the jury that 
if they believed the claim as set up by defendant they 
should return a verdict in defendant’s favor. From 
a verdict and judgment in favor of defendant, plain¬ 
tiff appealed and the' court, while recognizing that 
parol testimony is admissible to show a conditional 
delivery, that is that it was placed in the hands of the 
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payee with the distinct understanding that it was not 
to be operative or to become a binding obligation until 
the happening of some event, said: 

“We think it clear that the present case falls 
within that line of cases which precludes oral 
parol evidence offered to vary the terms of a writ¬ 
ten instrument.’ ’ * * * “This is no more 

than avering that plaintiff entered into a con¬ 
temporaneous parol agreement that, while the 
defendant’s obligation bound him to pay abso¬ 
lutely the sums of money at specified times, yet 
on a certain contingency this sum should not be 
payable at all, and the notes redelivered.” 

In Garrett vs. Cohen, 117 N. Y. S. 129, it was held 
that an oral agreement as to the time when a contract 
for the sale of land was to be closed by a conveyance, 
was immaterial “because whatever was said, it was 
merged in the written contract, whereby the defend¬ 
ant agreed to give title on a fixed date.” 

In Bijur Motor Lighting Co. vs. Eclipse Mach. Co., 
243 Fed. 600 (C. C. A., 1917), the defense to an action 
concerning a written agreement as stated by the court 
in its opinion was: “Plaintiff replied, in effect that 
this paper was never intended to be a contract; was 
nothing but a tentative scheme for a business ar¬ 
rangement, of which the fruition was to depend on 
Bendix proving a scope and value in his German 
patent which it was never shown to possess.” The 
District judge held that defendant’s position was jus¬ 
tified by the evidence. On appeal, the court said: 

“Recognizing that relief from the writing re¬ 
lied on by the defendants is not obtainable on the 
ground of fraud or mistake, plaintiff asserts that 
the paper which looks like a contract is incom- 
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plete because its enforcement depended upon ap¬ 
proval of, or satisfaction with Bendix’s German 
patent claims; which would not serve Bijur’s 
turn at all, unless they dominated Rushmore. 

“There are ‘contracts to make a contract’ if one 
party thereafter choose so to do. American, 
etc., Co. vs. Simon, 140 Fed. 529. But such singu¬ 
larity must appear in the contract made; the in¬ 
completeness must there be completely apparent; 
it cannot be created by parol. No suggestion of 
Bijur’s reservation can be discerned in this doc¬ 
ument. 

“It is also possible that the parties to a writ¬ 
ten contract may contemporaneously make an¬ 
other oral agreement on a matter as to which the 
writing is silent. But such oral agreement, to be 
enforceable, must be in respect of a matter dis¬ 
tinct from that covered by the writing; one party 
cannot by parol set up in the guise of a separate 
contract something which devitalizes the writing 
and changes or aborts the stated purposes there¬ 
of. Seitz vs. Brewers, ete. y Co., 141 U. S. 510; 
Harrison vs. Fortlage, 161 U. S. 57. To accept 
this written agreement as meaning what plaintiff 
contends for is to violate the rule just stated. 
While we think that no oral contract is proven, 
none is asserted that is enforceable.” 

See Seitz vs. Brewers, etc., Co., above cited. 

It may be admitted that formal delivery of a deed 
to the grantee is essential. On the other hand, formal 
or manual delivery of an unsealed contract is not re¬ 
quired. All that is required is that there be a meet¬ 
ing of the minds, a bargain struck. When parties 
undertake to reduce the bargain struck to writing 
then the writing becomes the only legal evidence of the 
bargain and there has been a delivery no matter 
which of the parties to the agreement retains the writ- 
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ten evidence of it and oral evidence will not be re¬ 
ceived to vary that writing. And in this case assume 
the testimony had been simply to the effect that Rob¬ 
ertson signed the agreement and handed it to Smithy; 
that Smithy signed it and handed it to defendants and 
defendants signed and handed it back to Smithy and 
Smithy put the two copies in liis safe without any for¬ 
mal or manual delivery to Robertson. Under such 
circumstances it could not be seriously contended that 
the agreement was not binding because of lack of de¬ 
livery. There is then, in this case, certainly all the 
physical or manual expressions of intention neces¬ 
sary to constitute a valid delivery. One physical ex¬ 
pression of the intention of the parties is the writing 
itself. The oral testimony complained of varies and 
restricts that writing. 

Suppose the situation in this case had been re¬ 
versed and Ramsey and Steele were suing plaintiff for 
damages because of failure on the part of plaintiff to 
perform in accordance with the agreement of Septem¬ 
ber 15, and plaintiff attempted to defend on the ground 
that her agent signed the agreement subject to the con¬ 
ditions that Ramsay testified existed in this case. It is 
submitted that the court would not have listened to 
such a defense because it would have been clearly vio¬ 
lative of the rule. Yet the test is an entirely logical 
one for “it is a poor rule that doesn’t work both 
ways,” and in this case if the contract was not deliv¬ 
ered as a completed instrument binding upon Ramsay 
and Steele, it was not delivered as a completed instru¬ 
ment binding upon Robertson, but it seems perfectly 
obvious that Robertson would never have been al¬ 
lowed to testify that it was not delivered as a com¬ 
pleted instrument and thereby contradict the writing 
over her signature, for it would be equivalent to al- 
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lowing her to say that the contract was signed and 
delivered with the understanding that in the event she 
could not raise the purchase price agreed upon the 
contract was not to be binding upon her. 

Immediately above the signature of Dr. Ramsay 
and Steele is printed the following: “I (we) hereby 
agree to and ratify the above contract of sale with 
conditions on the reverse side hereof.’’ If they 
wnated to attach any reservations or conditions to 
their written approval how easy it would have been 
for them to have inserted those conditions in the writ¬ 
ing. 

That the writing evidences the completed agree¬ 
ment between the parties is further shown by 
Smithy’s testimony. Smithy testified that he told 
Robertson he thought the property could be bought for 
$110,000, all cash, and that Robertson stated that Mr. 
Drury of the Merchants’ Bank was interested and if 
he would show Drury a bona fide proposition he could 
obtain the property, whereupon Smithy testified: 4 ‘So 
I told Mr. Robertson to put up his proposition of 
$110,000 subject to his procuring the money and I 
would see what I could do with it. He did so and we 
made up this paper.” (Rec. p. 29.) The paper he 
refers to is the agreement of September 15 and did 
not of course contain a proposition “subject to his 
procuring the money.” 

Surely the rule of evidence referred to is not such 
an elastic one that its effect may be avoided by a wit¬ 
ness stating, “Here is my signed agreement but it is 
not to be effective as such ‘until a certain contingency 
happens,’ ” instead of sating, “Here is my signed 
agreement but in the event a certain contingency 
happens it is not to be binding upon me.” In other 
words, the testimony of the witness amounts to mere 
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“words” and if he is happy enough so to frame his 
testimony as, to on the face of it, meet the distinction 
between the two rules in favor of the rule admitting 
oral testimony to show that no agreement exists, he 
should nevertheless not be allowed to annul his writ¬ 
ten agreement if the facts and circumstances evidence 
the agreement to have been delivered as a completed 
agreement, in which event oral reservations agreed 
upon between the parties become illegal. 

It would seem that in a case of this kind where the 
rule of law relied upon is so well established and the 
only question arises in the application of the rule to 
the particular facts of each case that a further cita¬ 
tion of cases picked from the hundreds of cases in 
which construction of the rule has been involved 
would unduly lengthen this brief and at the same time 
be incomplete. The gist of the whole matter was set 
forth many years ago in Pym vs. Campbell, 6 E. & B. 
370, wherein it was said by Erie, J. : 

“If it be proved that in fact the paper was 
signed with the express intention that it should 
not be an agreement, the other party cannot fix it 
as an agreement upon those signing. The dis¬ 
tinction in point of law is that evidence to vary 
the terms of an agreement in writing is not admis¬ 
sible, but evidence to show that there is not an 
agreement at all is admissible.” 

As before pointed out, this is not a case where 
“there is not an agreement at all” for admittedly 
Robertson had an agreement looking to the purchase 
of the property. 

The record shows that the agreement was signed and 
delivered in order that Robertson might go to Mr. 
Drury and “show him a bona fide proposition showing 
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the details of the situation” (Smithy, test. p. 29), and 
on cross-examination the same witness stated: “After 
Mr. Robertson told me that Mr. Drury was interested 
and said if I could show him a bona fide proposition 
he would be interested, I proceeded to do so as Mr. 
Robertson requested and got a paper that Mr. Rob¬ 
ertson might show to Mr. Drury and when I got that 
paper I gave to Mr. Robertson a copy of the contract 
for the specific purpose of helping him to obtain the 
loan from Mr. Drury.” (Rec. p. 35.) 

II. 

It is further submitted as a ground for reversal that 
even with all the testimony objected to remaining in 
the case, it was not sufficient to overcome plaintiffs 
case as made out by testimony in chief and rebuttal 
and that therefore the issue of fact as to the real 
agreement between the parties was wrongly decided 
in defendant’s favor. It is urged that the contradic¬ 
tions between the testimony of the defendants them¬ 
selves ; between that of the defendants and the witness 
Smithy; the inconsistencies of their testimony and the 
inherent improbabilities of same, warrant this court 
in arriving at a different conclusion from that of the 
trial court as to the facts and circumstances and the 
intention of the parties regarding the delivery of the 
contract to Smithy; the scope of his authority with 
respect thereto and Robertson’s knowledge concern¬ 
ing same. 

The inconsistency of Smithy’s statement that the 
agreement was subject to the condition that Robertson 
should first procure the money from Drury with his 
statement that he told Robertson ‘‘to put up his prop¬ 
osition of $110,000, subject to his procuring the 
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money ’ ’ and that Robertson did so and this paper was 
made up, is apparent on the face of it when it is re¬ 
membered that the paper made up contained no such 
condition. 

The witness Smithy and the defendants Ramsay 
and Steele having stated that the paper was signed 
so that Robertson might have a bona fide proposition 
to show Mr. Drury (see Rec. pp. 33-36-38), their testi¬ 
mony to the effect that there was an oral condition 
that the contract was not to be delivered is not only 
improbable but is also inconsistent with the previous 
testimony as well as the paper itself and should be re¬ 
garded as mere statements or expressions of hope or 
expectation by Robertson as to what he might be able 
to do. Of course the purchaser would not have to 
take the full forty-five days to complete the sale and 
might have orally expressed an intention of closing 
earlier but such would not restrict her rights as ex¬ 
pressed in the writing. 

It is further submitted that assuming that Smithy 
and Ramsay testified correctly as to the facts surround¬ 
ing the signing and delivery of the writing and that 
such testimony was legally admissible that when such 
testimony is considered in connecttion with the ad¬ 
mitted physical facts there was a legal delivery of the 
writing. 

It is further contended that taking Smithy’s testi¬ 
mony there is no evidence that he communicated Ram¬ 
say’s alleged oral reservations to plaintiff’s agent. All 
he told Robertson was “we can deliver the property if 
Mr. Drury will put up the money.” See Rec. bottom 
pg. 29. Robertson denies even this. 
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III 

The answer of the defendant Arthur T. Ramsay 
raises the point that plaintiff is not entitled to specific 
performance because “his wife, the defendant Mabel 
H. Ramsay did not sign said alleged agreement.’’ (Rec. 
p. 7.). The answer of Mabel H. Ramsay, wife of Ar¬ 
thur T. Ramsay, in no way referred to her failure to 
sign the contract of September 15, nor did she allege 
she had any objection to signing a deed to plaintiff be¬ 
cause of her dower rights. (Rec. pp. 8-9.) 

There is nothing in the record to show that plain¬ 
tiff will not take a deed without the wife’s signature. 
During the trial of the case this point was raised by de¬ 
fendant’s counsel and subsequently abandoned. Coun¬ 
sel for defendant asked the witness Robertson if, as 
authorized agent of his wife, he would on her behalf ac¬ 
cept a deed without the signature of Mrs. Ramsay and 
thereupon counsel for plaintiff asked counsel for de¬ 
fendant if they would tender a deed at that time and 
the following colloquy took place (Rec. p. 21): 

“Mr. Fleharty: And we pay $110,000? Will 
you tender us the deed now signed by Dr. Ramsey 
and Miss Judith L. Steele? 

Mr. Warren: This is not within the time we had 
to perform. The time to perform has expired, and 
if you have any time- 

Mr. Fleharty (interposing): If you will tender 
the deed we will answer the question. 

Mr. Warren: That is not the question now. 

The Court: I think it is. Produce your paper 
and tender it and then let the witness confer with 
his counsel and say whether he will take it or not. 

Mr. Warren: Will that stop the suit? 

Mr. Fleharty: It will end it right now, yes. 

Mr. Warren: I say shall we stop the suit and 
tender the deed? 
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Mr. Fleharty: Necessarily it would stop the suit. 

The Court: He is ready to carry out the contract 
for a fee simple title to the property. 

Mr. Warren: The only thing is now we have ex¬ 
ecuted another contract to deliver the property. 

Mr. Fleharty: I know you have. 

The Court: That may be so. 

Mr. Warren: I say, before this plaintiff can 
maintain this bill, she must say that she is willing 
to take this property without the signature of Mrs. 
Ramsay and pay the purchase price. Otherwise, 
they have not made out a case. 

The Court: They may get specific performance, 
or the alternative, if it is not possible for Dr. 
Ramsay to perform his contract, they can get 
damages. 

Mr. Warren: I did not want to bring this ques¬ 
tion up until they got all of this testimony in, and I 
will just leave this until they have all of their testi¬ 
mony in, and I will take this up on a motion, and 
present our authorities. 

The Court: All right. ’ ’ 

The plaintiff in her bill of complaint alleged the 
failure of the wife to sign the contract of sale. At 
that time plaintiff did not know in fact that Mrs. Ram¬ 
say had signed and approved the contract and was so 
informed for the first time during the trial. Mrs. Ram¬ 
say did not sign the agreement on its face but did sign 
her name on the back of it, and it is submitted by so 
doing approved the contract. (See Rec. p. 26.) There 
is not a word in the record to the effect that the wife, 
if requested so to do, would refuse to sign a deed to 
plaintiff. 

The subject is discussed in 25 R. C. L. pp. 317-318, 
Paragraph 132, wherein after stating that according to 
the most approved view no abatement will be allowed 
and specific performance will be decreed only when 
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plaintiff is willing to pay the full amount of the pur¬ 
chase money and to accept a deed executed by the hus¬ 
band alone it is said: 

“An exception to the rule is recognized when 
it is shown that the wife assented to the contract 
to convey, although she did not sign it, and that 
the husband fraudulently induced her to refuse to 
release her dower right.’’ 

The above is sustained by the cases cited, namely 
Young vs. Pauly 10 N. J. Eq. 401—Notes; 14 Ann Cases 
672; Ann Cases 1914 A 207. 

In paragraph 131, p. 317, of the same volume it is 
said: 


“Before the court will refuse to enforce per¬ 
formance of the contract the unwillingness of the 
wife must be pleaded and proved as a defense.” 

See Campbell vs. Beard, 57 W. Va. 501. 

That defendant’s wife could have no valid objection 
to joining in a deed to plaintiff is shown by the fact 
that on October 2, she joined in a contract to convey 
the same property upon the same terms to Duvall 
and Ray, and in Saldutti vs. Flynn, 72 N. J. Eq. 157, 
decree of specific performance was awarded under sim¬ 
ilar circumstances. 

In the editor’s note to Kurath vs. Jackson, A. & E. 
Ann Cases 1914A, at p. 307, it is said: 

“Where, however, it appears that the husband 
and wife have combined for the purpose of ob¬ 
structing the suit for specific performance and 
have in effect agreed between themselves that the 
wife shall, for the purpose of protecting the hus¬ 
band, refuse to sign the deed, it has been held that 
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a decree requiring indemnity against the wife’s 
dower interest may be granted in favor of the 
purchaser. Ferrell vs. Bork, 76 N. J. Eq. 615, 
wherein the court said: ‘In other words, if the 
husband has brought about the refusal of the wife, 
it will not operate to prevent a decree with in¬ 
demnity, because in such case a refusal of the wife 
would not be a voluntary refusal; it would be a 
refusal for sinister purpose, and the action of the 
court in such case in compelling the husband to 
indemnify against the wife would not be a coercion 
of the wife, because the wife would be entirely 
willing to sign the deed but for the connivance of 
the husband.’ ” 

In conclusion it is submitted that under the law and 
facts of the case the judgment of the lower court should 
be reversed with directions to enter a decree of specific 
performance of the contract of September 15,1922, and 
decree of injunction against the defendants Duvall and 
Ray from asserting any title to the property in ques¬ 
tion. 

Ralph B. Fleharty, 
Attorney for Appellant . 
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Statement. 

This is an appeal from a decree of the Supreme Court of 
the District of Columbia dismissing a bill for specific per¬ 
formance. 

The appellees Arthur T. Ramsay and Judith L. Steele were 
the joint owners, as tenants in common, of lots 21, 22, 23, 
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and 804 in square 28(50, in the District of Columbia, im¬ 
proved by premises known as “The Fairmont Inn.” 

The appellee Mabel II. Ramsay is the wife of the said 
Arthur T. Ramsay. 

The appellant throughout all of the proceedings here nar¬ 
rated at no time appeared in person or personally signed any 
papers. All of the transactions were through her husband, 
Hilton W. Robertson, who testified (Ret*., p. 17) that 

“during all the transactions I am about to testify to 
I acted for or on behalf of mv wife, Louise R. Robert- 
son.” 

In July, 1022, the appellant, through her husband, leased 
the Fairmont Inn from N. L. Sansbury Company, the agents 
of Dr. Ramsay and Miss Steele, and on or about August 17, 
1922, through her husband, H. W. Robertson, made an 
offer through N. L. Sansbury of $130,000.00 for the said 
property (Rec., p. 17), the consideration to be represented 
by two notes for $05,000.00 each and secured by first and 
second trusts on the property. At the same time a check for 
$1,000.00, dated August 17, 1922, and made payable to N. 
L. Sansbury Company was deposited with the offer (Rec., 

p. 28). 

The offer was rejected by Dr. Ramsay, which was com¬ 
municated to the said H. W. Robertson by Horace G. 
Smithy, vice-president of N. L. Sansbury Company, who told 
Mr. Robertson 

“that the only way he could carry the deal through 
was to get cash instead of the $05,000 second trust” 
(Rec.. p. 28). 
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Mr. Smithy further testified (Rec., p. 29) that Robertson 
told him a few days after the refusal of the first offer that 
he had not been able to raise the money, but he had seen 
Mr. Drury, of the Merchants Trust Company, to whom he, 
Robertson, owed $20,000.00 and had suggested to Mr. Drury 
that he put up $45,000.00 and take the trust for $05,000.00 
and give him a chance; that Mr. Drury was interested in the 
proposition and had said that if Mr. Robertson could show 
him a bona fide proposition showing the details of the situa¬ 
tion he would take it up at the next meeting of the directors, 
and Robertson had said to Smithy, “Now you can get me a 
proposition for a $110,000.00 sale. ,, 

Smithy thereupon told Robertson to put up his proposi¬ 
tion of $110,000.00 “subject to his procuring the money.” 

Thereupon duplicate copies of the offer, as appears at page 
5 of the record, without the signatures, was drawn up and 
Robertson signed his wife’s name and Smithy signed the 
name of the Sansbury Company, the contract being spe¬ 
cifically made subject to the approval of the owners (Rec., 
p. G). 

In his direct testimony Mr. Robertson did not state that 
he told Mr. Smithy about raising the money through Mr. 
Drury, confining himself to the simple statement that he had 
authorized Mr. Smithy to draw up the offer of $110,000.00 
cash and that later Mr. Smithy informed him that Mr. Ram¬ 
say and Miss Steele had accepted the offer (Rec., p. 18). 

On cross-examination, however, Mr. Robertson said (Rec., 

p. 20): 

“At the time I was negotiating with Mr. Smithy in 
reference to the contract of September 15 I told him 
I thought I could raise the money, one of my prin- 
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cipals being Mr. Drury. Two or three days after 
September loth I told him Mr. Drury was away and 
would not be back until the following week and that 
he had promised to take it up at a board meeting of 
the bank when he returned, which would be on such 
and such a dav.” 

Mr. Smithy testified (Rec., p. 29) that he went over the 
proposition with Dr. Ramsay and told him that Mr. Robert¬ 
son thought Mr. Drury would make him this loan of $65,- 
000.00 provided he could purchase the property for $110,- 
000; that there was to be a meeting of the directors of the 
Merchants Trust Company on the following Thursday. This 
was about Friday of the preceding week. 

Doctor Ramsay took the contracts away to consult his 
co-owner, Miss Steele, and the next day he again saw Doctor 
Ramsay, and Mr. Smithy says (Rec., p. 29): 

‘‘He said, ‘When do I understand this meeting is 
to be held?' 1 said, ‘Next Thursday.’ He said, ‘All 
right, Miss Steele and I will take $110,000.00 for 
this property provided it is cash and / will give you 
these contracts to hold in your possession until Mr. 
Robertson has raised this money which will be, you 
tell me, Thursday next.’ I said, ‘That is true/ and 
he said, 7 am. not going to tie the property up in¬ 
definitely. I want a specific proposition on it.’ I 
took the contracts.” (Italics ours.) 

Continuing, Smithy testified (Rec., p. 29) that Robertson 
came in and asked about the contract, and Smithy said to 
Robertson: 

“We can deliver the property if Mr. Drury will put 
the money up. He says ‘Well, I have got to have a 
copy of that contract.’ ” 
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Smithy says (Rec., p. 30) that Robertson fully under¬ 
stood the time was the following Thursday, and he wanted 
a copy of the contract to have it before the committee, at 
which time he would know whether or not he would be able 
to purchase the property. 

Smithy further says he did not deliver either one of the 
contracts to Robertson and that he told Robertson that he 
was not to deliver him a contract, except a copy of it. He 
asked for a copy, and that was the object in getting this con¬ 
tract signed so that Robertson could have a copy of it to 
take to Mr. Drury, and Smithy further testified that a copy 
of the contract was then made while Robertson waited and 
was handed to him and he took it away. Continuing, 
Smithy says: 

“Mr. Robertson knew there were two signed 
copies in the safe but he did not ask for delivery of 
either one or suggest that I deliver one, * * *" 

Mr. Robertson says in direct examination (Rec., p. 19): 

“After witness was informed by Mr. Smithy that 
Dr. Ramsay and Miss Steele had accepted he was 
quite often in touch with Mr. Smithy, and Mr. 
Smithy was informed from time to time of my 
negotiations to raise the necessary $110,000, cash to 
complete this deal and Mr. Smithy rendered assist¬ 
ance to me. * * * I had worked up a proposi¬ 
tion to Mr. Drury that he would take a certain 
amount of money on a second trust, and that he could 
make the trust large enough to reimburse the bank, 
and I asked Mr. Smithy to go around and explain 
the situation to Mr. Drury, which he did.” 

When asked on cross-examination why he reported to Mr. 
Smithy, witness replied, because Mr. Smithy kept urging 
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him to get the money. Continuing, Robertson says (Rec., 

p. 20): 

“When Mr. Drury came back in town, he only 
had one day before he left again for another week 
* * * on the occasion of one visit to Mr. Smithy, 

he communicated with Dr. Ramsay by telephone be¬ 
cause he said that Dr. Ramsay had called him and 
wanted to know if I had gotten my money, and Mr. 
Smithy told him that, Mr. Drury being away, I was 
slow in getting the money.” 

Smithy says on Friday morning Robertson told him that 
Mr. Drury was unable to give him an answer and asked if 
Smithy could get Dr. Ramsey to extend the time for him to 
raise the money. 

“Saying the proposition was favorable to Mr. Drury.”' 

Thereupon witness called Dr. Ramsey on the telephone 
and communicated this to him and Dr. Ramsey replied: 

“We will give him a further extension until Mon¬ 
day. Mr. Robertson heard this” (Rec., p. 30). 

Monday afternoon or Tuesday morning Robertson told 
Smithy that Mr. Drury had been away and unable to get in 
touch with all the parties and wanted a further time, and 
Smithy asked Robertson how much more, and he said he 
would know absolutely on Thursday. In reply to this re¬ 
quest for the second extension, Dr. Ramsey said he would let 
it go until Thursday, but that it would be absolutely the last 
time he would extend it, stating to Smithy, 

“I am not going to tie the property up—Robertson 
either can or cannot buy, if he can, let him buy, if he 
cannot, let me know about it.” 
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Smithy says he communicated Dr. Ramsey’s statement to 
Mr. Robertson and on Thursday he went with Robertson and 
saw Mr. Drury and Mr. Drury told Mr. Robertson (Rec., p. 
31), 

“The bank has turned down your proposition.” 

Smithy and Robertson left the bank and Smithy said 
“Your deal is all off,” 

and Robertson replied that he thought he could work it out 
with some of the directors if Smithy could make Dr. Ramsey 
give a further extension. Smithy again called Dr. Ramsey 
and Dr. Ramsey said 

“Absolutely I won’t extend it again.” 

Thereupon Smithy called Robertson and told him the 
proposition was off—“The deal was in the discard.” 

In confirmation of the part Mr. Drury was playing in the 
negotiations Mr. Robertson on cross-examination (Rec., p. 
20), says that 

“About ten days or two weeks after the signing 
and acceptance of the offer, Mr. Smithy went with me 
to see Mr. Drury * * * the object in taking Mr. 

Smithy around there was to let Mr. Smithy talk to 
Mr. Drury on the advisability, as to why the prop¬ 
erty was being sold to me, and the reasonableness of 
the price of it, and Mr. Smithy told Mr. Drury that 
it was a good deal for him (Mr. Drury); that he 
ought to go ahead and advance the money. 

Regarding delivery of the contract, Robertson testified 
(Rec., p. 18): 
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“Mr. Smithy informed me that they had accepted 
the offer and told me to raise the balance of $109,- 
000.00, and he gave me a copy of the contract at that 
time and said he would hold the originals in the 
safe.” 

Dr. Ramsey testified (Ree., p. 36) that after declining the 
offer of $130,000.00 from Mr. Robertson he told Mr. Smithy 
he would take $110,000.00 cash and afterwards Mr. Smithy 
brought him the proposition from Robertson, which is Ex¬ 
hibit Twelve in this suit; that he and Miss Steele signed 
this contract and witness told Mr. Smithy that they were 
desirous of selling the property and he would deliver to Mr. 
Smithy “these contracts in duplicate, with the understand¬ 
ing that Mr. Robertson, the prospective buyer, should have 
until the following Thursday,” at which time witness under¬ 
stood there would be a meeting of the bank directors, when 
it would be decided whether or not Mr. Robertson would re¬ 
ceive this financial aid, and upon that understanding he 
handed Smithy these papers, 

“telling him that he was to keep them and when Mr. 
Robertson delivered bona fide evidence of $110,000.00 
—the whole talk was that Mr. Drury, I heard no other 
names mentioned, was going to come to his aid finan¬ 
cially, and when the Salisbury office received bona fide 
evidence that Mr. Drury would put up $110,000.00 
he would deliver to Mr. Robertson one of these orig¬ 
inal contracts (Rec., p. 36). 

Continuing, Dr. Ramsay testified that the next he heard 
concerning the proposition was the latter part of the week 
following the signing of the papers, when Mr. Smithy phoned 
him saying that Mr. Robertson had been unable to get an 
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answer from Mr. Drury and wanted a further extension of 
the option until some time in the middle of the next week, 
and he granted the extension. When this extension had ex¬ 
pired Mr. Smithy again phoned for another extension, which 
witness reluctantly granted, which took it to the end of that 
week, which was toward the end of September. 

That after the second extension was up he learned through 
Mr. Smithy that the deal had not gone through, and he told 
Mr. Smithy that other real estate dealers wanted an oppor¬ 
tunity to sell the property and he had held them off until 
the expiration of the second extension of the option, and he 
then told Mr. Smithy that he felt perfectly free now to 
proceed. 

Witness understood from Mr. Smithy that he had told 
Mr. Robertson that the extension of the option was up—that 
we were through, and that was the end of it so far as we were 
concerned with him. 

Thereupon, on October 2, 1922, the appellee owners, to¬ 
gether with the appellee Mabel II. Ramsay, signed a contract 
through the office of Randall H. Hagner Company for the 
sale of the property to the appellees Andrew B. Duvall and 
George N. Ray for the sum of $110,000.00 cash, being the 
same terms as proposed in the offer submitted by the appel¬ 
lant. (Rec., p. 25.) 

The appellee Judith L. Steele testified (Rec., p. 38) in 
her own behalf that on September 15 Dr. Ramsay told her 
about Mr. Robertson’s proposition, and that he expected to 
secure the money from Mr. Drury; that they signed two 
copies, and witness asked Dr. Ramsay if he was going to 
leave one of the copies with her, to which Dr. Ramsay re¬ 
plied : 
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“Oh, no, these go to Mr. Smithy who will keep them 
until Mr. Robertson gives the assurance that he can 
get the money.” * * * 

About a week later she was called to the telephone when a 
gentleman’s voice said: 

“This is Mr. Robertson of the Fairmont Inn,” and 
he said T have not been able yet to get that money 
but I think I am going to be able to get it and I hope 
you and I)r. Ramsay will be as lenient with us as 
possible. Mrs. Robertson and T would like very much 
to have it.’ ” 

She gave further testimony about the extensions. 

The appellant produced testimony showing considerable 
activity on the part of Mr. Robertson after he learned that 
the owners of the property had entered into a contract to sell 
to the appellees Duvall and Ray. 

The witness \V. J. Drew (Rec., p. 2*2), after stating that 
he learned from Mr. Smithy that Dr. Ramsay and Miss 
Steele had executed an agreement with Mr. Drury and Mr. 
Ray, testified: 

“That after acquiring that knowledge he and Mr. 
Robertson went to the home of Dr. Ramsay and had a 
conference with him. Mr. Robertson informed Dr. 
Ramsay that he was ready to perform.” 

This was October 5 according to Robertson (Rec., p. 23), as 
Robertson says about October 5 

“Mr. Drew and I called on Dr. Ramsay at his resi¬ 
dence on S Street. * * * I told him that I was 

going to comply with my contract,” 
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Robertson also testilied that he went with the witness Car- 
roll to Mr. Smithy’s office about October 5 

“to tell Mr. Smithy that I was in a position to go 
ahead and close up the deal” (Rec., p. 23). 

The witness Carroll testified that he heard of the proposi¬ 
tion through being a director of Merchants Bank (Rec., p. 
24), and that he went with Robertson to Smithy’s office about 
October 5, and further states: 

“When I went to the office of N. L. Sansbury Com¬ 
pany 1 had already borrowed some money to finance 
the deal and when I saw Mr. Smithy in person I had 
the money in hand which I had borrowed from local 
banks. I could not say off-hand the date I had bor¬ 
rowed the money, but it was immediately prior to 
October 5.” 

Charles E. Marsh, the assistant secretary of the Real Estate 
Title Insurance Company, which company examined and 
reported upon the title of this property, testified under cross- 
examination (Rec., p. 23) that the order given the title com¬ 
pany for the examination of the title to this property was on 
October 9, 1922, and further testified (Rec., p. 17) that 
checks aggregating $110,225.00 were deposited with his 
company on October 30, 1922, and that on November 1 he 
received a report that a check of Mrs. Louise R. Robertson for 
$1,500.00 had been returned “Not Sufficient Funds.” 

Mr. Marsh also produced copies of letters signed by him 
as assistant secretary of the title company, dated October 28, 
1922, addressed to the appellees Arthur T. Ramsay, Mabel 
II. Ramsay, and Judith L. Steele, which letters state that he 
was handing them a deed to be executed by them for the 


properly involved in this suit and returned to the title com¬ 
pany for settlement of said conveyance, and further reciting: 

“We are in a position to record the deed when prop¬ 
erly executed and disburse the funds now in our pos¬ 
session” (Rec., p. 10). 

This is the only evidence in the case attempting to show 
tender of the purchase price. 

Regarding the check for $1,000.00 dated August 17, which 
was drawn up hv Robertson at the time of the first proposi¬ 
tion and not cashed (Rec., p. 20). Robertson says: 

“When that contract (August 17, 1922) was re¬ 
jected it was afterwards agreed that the $1,000.00 
check should be applied to the contract of September 
15.” 


Mr. Smithy, testifying about this (Rec., p. 32), says: 

“A deposit was not put up at the time this contract 
of September 15 was signed and nothing was said 
about a deposit at that time and I do not think any¬ 
thing was said subsequently. 1 would not have 
brought it up because I know that Mr. Robertson 
would not have the $1,000.00 unless he obtained a 
loan from Mr. Drury and I thought that was suf¬ 
ficient time to take it up with him. Possibly ten days 
or two weeks after the Duvall and Ray contract was 
signed, Mr. Robertson came into the office and said, 
‘Mr. Smithy, did you cash that check?’ and I said, 
‘Indeed, I do not know, Mr. Robertson.’ I referred 
him to the bookkeeper and I said to Mr. Jason, just 
outside the door, ‘Mr. Jason, Mr. Robertson wants to 
know if you cashed his check for $1,000.00,’ and he 
said, ‘No indeed,’ and Robertson said, ‘Put it through,’ 
and went on out.” 



This check, which was dated August 17, 1922, was not 
cashed until October 10, 1922 (Rec., p. 33). Mr. Smithy 
says it should not have been cashed at all. 

Mr. Smithy undertook to return the $1,000.00 to Mr. 
Robertson, and his letter, which appears (Rec., p. 34), states 
that the check 

“was left by you on account of the option to purchase 
the property known as Fairmont Inn/’ 

and further states that the option expired on Wednesday 
following the giving of the check. Mr. Smithy says that 
when he made that statement he was in error (Rec., p. 33). 

Mr. Robertson, in direct examination, testified that when 
he was informed by Smithy that the contract had been ac¬ 
cepted he proceeded to raise the required $110,000.00, and 
he informed Mr. Smithy from time to time of his negotia¬ 
tions to raise “the necessary $110,000.00 cash to complete 
this deal,” which would negative the idea that the check of 
August 17 was good or was considered as part of the purchase- 
money, and on October 28, 29, and 30 he had over $110,- 
000.00 on deposit with the Columbia Title Company. Mr. 
Marsh, of the title company, testified that loan funds and pur¬ 
chase funds in the form of checks deposited by Robertson for 
collection aggregated $110,225.00. 

Mr. Robertson was called in rebuttal (Rec., p. 39) and 
denied that Smithy had told him of any statements made by 
Dr. Ramsey that he was not to deliver the contracts or that 
Smithy had telephoned to Dr. Ramsay at his request. He 
further said Mr. Drury 

“never did turn down the loan, in fact he practically 
agreed to make the loan, but there was a condition 
* * * and I told Mr. Drury that I would call 

the proposition off” (Rec., p. 40). 


ARGUMENT. 


The trial court did not give “as his reason for dismissing 
the bill that he felt that there had never been any effectual 
delivery of the contract sought to be performed,” as errone¬ 
ously stated at the top of page 2 of appellees' brief, which 
statement was plainly intended to convey the meaning that 
the contract had been delivered but the delivery was ineffect¬ 
ual. On the contrary the court stated: 

“I feel that there was no authority to deliver and 
if Mr. Smithy had delivered it would not be effectual. 
I don't think he did deliver and I think he told Mr. 
Robertson when he signed the contract just what he 
said he told him. In other words, that it was said at 
that time 'you get the assurance that the money will 
be forthcoming and I will deliver you this paper,’ or 
substantially that.” 

“I cannot say anything else on it, or the probabil¬ 
ities on the testimony in the case and so I will have 
to dismiss the bill” (Rec., p. 42). 

Tn other words, the court found that until a condition 
precedent, resting in parol was performed the contract should 
not become binding, and had it been delivered the delivery 
would have been of no effect. At the same time the court 
indicated that there were other grounds upon which the bill 
could be dismissed, but confined his opinion to the point 
stated. 

We respectfully submit that there are four grounds which 
would defeat appellant’s claim, any one of which was suffi¬ 
cient to warrant a dismissal of the bill. 
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1. Condition precedent to be performed by the appellant 
before the contract shall become binding. 

2. The non-delivery of the contract. 

3. No tender of the purchase price. 

4. The wife of one of the owners did not sign the contract 
and specific performance could not be had. 

First. 

Condition Precedent. 

As the court dismissed the bill upon the ground first 
stated, and as the defendant owners in the fourth paragraph 
of their respective answers (Rec., pp. 6 & 10) allege a condi¬ 
tion precedent to be performed by the appellant before the 
contract was to be delivered and become binding, we will at 
some length consider it. 

The only ground discussed at length by the appellant for 
reversal is the proposition that the testimony of the defend¬ 
ant owners and the witness Smithy, which was admitted over 
the appellant’s objection, should not have been received be¬ 
cause “it amounted to an oral contemporaneous agreement 
having the effect of varying and contradicting the written 
agreement between the parties” (Appellant’s Brief, p. 11). 

This testimony referred to the condition under which Dr. 
Ramsay placed the contracts in the hands of Mr. Smithy, 
namely, that Mr. Smithy was to keep the contracts and not 
deliver them to Mr. Robertson imtil Mr. Robertson furnished 
bona fide evidence that Mr. Drury would put up the money, 
and then he would deliver to Mr. Robertson one of these 
original contracts. 

This evidence was to be furnished within a definite date, 
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which was twice extended, and upon the final failure to fur¬ 
nish the assurance within the date limited Mr. Robertson 
was advised that the deal with him was off, and Dr. Ramsay 
and Miss Steele sold to the appellees Duvall and Ray at the 
same figure they would have sold to the appellant. 

This proposition of the appellant has been definitely de¬ 
cided by the Supreme Court of the United States and fol¬ 
lowed by this court. 

The ease of Burke vs. Dulaney, 153 U. S., 228, which is 
often cited by this court in its decisions, settles the rule in 
this jurisdiction against the appellant, and we will only refer 
to one paragraph in that opinion. 

Quoting from Mr. Justice Miller in Ware vs. Allen, 
128 U. S., 591, the court says: 

“We are of the opinion that this evidence shows 
that the contract upon which this suit is brought 
never went into effect; that the condition upon which 
it was to become operative never occurred, and that it 
is not a question of contradicting or varying a written 
instrument by parol testimony but that it is one of 
that class of cases, well recognized in the law, by 
which an instrument, whether delivered to a third 
person as an escrow or to the obligee in it, is made 
to depend, as to its going into operation, upon events 
to occur or to be ascertained thereafter, 1 ' 

citing numerous cases. 

Hartford Fire Ins. Co. vs. Wilson, 187 U. 8., 407, is to the 
same effect. 

This court, in the case of Donaldson vs. Uhlfelder, 21 
App. D. C., 489, upon the authority of the two Supreme 
Court cases just referred to, decided the same principle. 

Tn that case after both parties had signed and delivered 
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a lease and the lessee had gone into possession, he sought 
to avoid the lease on the ground that he had refused to sign 
the lease unless the landlord agreed to put the premises in 
good repair. Although this condition was not incorporated 
in the lease this court held that evidence of such a condition 
precedent was admissible and that it did not contradict or 
vary the terms of the contract. 

The court says: 

‘‘The appellant relies on the well-known general 
rule that parol evidence is inadmissible to contradict 
or vary the terms of a written instrument. 

“The appellee, on the other hand, asserts the ad¬ 
missibility of the evidence under the special circum¬ 
stances of the case upon two grounds: (1) That the 
existence of a separate or collateral agreement con¬ 
cerning a matter on which the written contract is 
silent, and which is not inconsistent with its terms, 
may be proved by parol; (2) that the execution and 
delivery of a written instrument, in form complete, 
may be made upon the condition that it shall not 
become binding until some condition precedent, rest¬ 
ing in parol, shall have been performed. 

“The second proposition states a rule of the law 
of evidence that has been settled in this jurisdiction. 
Burke vs. Dulaney, 153 U. 8., 228; Hartford Fire Ins. 
Co. vs. Wilson, 187 U. S. 467. And, in our opinion, 
it applies to the evidence in this case. * * * 

It was the condition of the appellee’s consent, and 
without its performance there was no contract. The 
question, therefore, is not one of permitting the terms 
of a valid and effective contract to be contradicted 
or varied by parol evidence, but whether it may be 
thereby shown that it was never entered into at all; 
and this as we have seen, is no longer an open one.” 
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Appellant’s brief referred to several State eases cited as 
establishing a different rule, but in each one of the cases it 
will be found that the instrument sought to be voided was 
delivered to the other party as a present obligation, and tes¬ 
timony was sought to be introduced to subsequently void 
the contract upon the happening of some contingency. 

In the first case cited by the appellant, Central Savings 
Bank vs. O’Connor, 132 Mich., 578, the court says: 

“Parol evidence is admissible to prove that a prom¬ 
issory note unconditional in terms was placed in the 
hands of the payee with the understanding that it 
should not become a binding obligation until the 
happening of some event," 

citing Burke vs. Dulaney, 153 U. S., 228. 

In that case, however, the court found that “these notes 
were delivered to take effect presently, but upon the alleged 
parol agreement that they were to become void in the event 
that a certain contingency should happen.” This was 
properly excluded as varying the terms of an existing con¬ 
tract. 

After a careful search counsel for the appellees have been 
unable to find a single case bearing out the proposition con¬ 
tended for by the appellant; on the contrary, the State re¬ 
ports are full of cases that parol evidence showing a condi¬ 
tion precedent to the contract taking effect does not vary or 
change the terms of the written contract. 

Barrie vs. Quimby, 206 Mass., 259. 

Biederman vs. O’Connor, 117 Ill., 493. 

Benton vs. Martin, 52 N. Y., 570. 

Kelly vs. Oliver, 113 N. C., 442. 
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Finding of Facts. 

This being the settled law in the ease, the question before 
the trial court was whether the evidence established the 
matters of fact set up as a defense by the defendant owners 
in their answers to the bill and testified to by them and 
their witness in open court, or whether the conflicting de¬ 
nials of the appellant’s witnesses was to be believed. The 
trial court “saw the witnesses, heard them testify, and ob¬ 
served their demeanor on the witness stand,” and he found 

• 

that the owners gave Mr. Smithy these two papers with 
instructions not to deliver them to Mr. Robertson until he 
had assurance of the money, that Smithy did not deliver 
them, and the court further found and stated that Smithy 
told Robertson, “ ‘You get the assurance that the money will 
be forthcoming and I will deliver you this paper/ or sub¬ 
stantially that” (Rec., p. 42). 

The trial court having seen and heard the witnesses and 
from the conflicting testimony having stated a finding of 
facts, we invoke the rule so frequently stated by the Supreme 
Court of the United States and by this court and expressed 
by the Supreme Court in Adamson vs. Galliland, 242 U. S., 
350, that 

\ 

“the case is pre-eminently one for the application of 
the practical rule that so far as the finding of the 
master or judge who saw the witnesses ‘depends upon 
conflicting testimony or upon the credibility of wit¬ 
nesses, or so far as there is any testimony consistent 
with the finding, it must be treated as unassailable.’ 
Davis vs. Schwartz, 155 U. S., 631, 636.” 
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And reaffirmed bv this court in its recent decision in Cole vs. 
Cole. 52 App. D. C., 302, where this court says: 

‘‘The testimony was in sharp conflict. The triers 
of fact saw the witnesses, heard them testify, and ob¬ 
served their demeanor on the witness stand. We are 
denied this advantage and hence are not in as good a 
position as they were to pass upon the credibility of 
the testimony. It is the settled rule that where such is 

%j 

the case the finding of the lower court will not be dis¬ 
turbed unless it is palpably wrong. 

“It was for the trial justice to decide whether he 
would believe the testimony adduced by the plain¬ 
tiff or that adduced by the defendant. He accepted 
the latter as true.” 

Analysis of the Testimony. 

Should this court deem it necessary to examine the evi¬ 
dence to verify the findings, we respectfully submit that a 
brief analysis of the testimony will demonstrate that the find¬ 
ings are not and could not be “palpably wrong”, on the con¬ 
trary are amply supported by the printed testimony. 

While it is true that Robertson denied that Smithy told 
him the conditions upon which he could obtain delivery of 
the contract, let us see whether the facts would warrant Dr. 
Ramsay and Miss Steele making a condition of this sort and 
whether it was not in fact so understood by Robertson from 
his actions. In the first place, Robertson, by his own ad¬ 
mission was heavily in debt, owing the bank $20,000.00. He 
made a proposition on the 17th of August to buy the prop¬ 
erty, giving no cash, but offering to the owners a first trust 
of $65,000.00 and a second trust of $65,000.00, according to 
Smithy (Rec., p. 28). It is true that Robertson says his 
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offer of $130,000.00 was $35,000.00 cash and $65,000.00 se¬ 
cured by trust. It should take no argument to convince any¬ 
one that the owner of the property would be perfectly willing 
to take 50 per cent of the value of the property in cash and 
50 per cent in a first trust, as the first trust note for one-half 
the value could be sold in the open market for practically 
par, and it is much more reasonable to suppose that Mr. 
Smithy’s statement in this regard is correct, as Dr. Ramsay 
declined the proposition because he wanted cash. With this 
offer of August 17 there was deposited a check for $1,000.00, 
which was not cashed, as Mr. Smithy says that he knew Mr. 
Robertson would not have the $1,000.00 to pay the check. 

Smithy suggested to Robertson that he, Robertson, should 
try to get somebody .to put up the money for a second trust, 
and that with a first trust of $65,000.00 and the discounted 
second trust he could get $110,000.00 together. Robertson, 
in direct examination, said that he told Smithy that he had 
worked up a proposition with Mr. Drury that he would take 
a certain amount of money on a second trust and he could 
made the trust large enough to reimburse the bank. There¬ 
upon the proposition was explained to Dr. Ramsay, who was 
told that Robertson thought Mr. Drury would make this loan 
on the second trust. It was perfectly natural for Dr. Ram¬ 
say, knowing the financial condition of Mr. Robertson and 
of the former offer, to say that “I am not going to tie the 
property up indefinitely,” and that he should sign the papers 
and place them in the hands of Smithy, his own agent, 
to be held in his possession until Robertson furnished bona 
fide evidence that Mr. Drury would loan the money within a 
specified date. Smithy says that he told Robertson of these 
conditions, and after having a copy of the paper made 
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while Robertson waited, and giving him this copy he put the 
originals in his safe. 

In his direct testimony Mr. Robertson does not state that 
he was given one of the signed contracts or that he asked for 
one of the signed contracts. He says he was given a copy 
by Mr. Smithy who said “lie would hold the originals in the 
safe.” 

Why were they kept in the safe? Some one might suggest 
for safekeeping—safekeeping for whom and from whom? 
There were two papers signed in duplicate, making both 
originals. If they were in fact contracts to take effect immedi¬ 
ately, Robertson was entitled to one of them and Dr. Ramsay 
was entitled to the other. Would it not have been the most 
natural thing in the world, as it was the custom, if there had 
been no question about the actual delivery of these papers, for 
Mr. Robertson to have said, “Give me one of the originals, 
all signed up; I want to take it around to Mr. Drury?” It is 
not conceivable that he would have waited for a copy of the 
contract to be made when he had two perfectly good con¬ 
tracts right there, unless he was informed and knew that 
Smithy was not to deliver him a contract, as Smithy testified 
(Rec., p. 30). 

The very object of getting two papers signed is when 
the contract is actually entered into to give each party one 
of the originals. If there had been no conditions of delivery, 
why should not one of these papers have been handed to 
Robertson? Although Robertson denies that he was told 
of these conditions, the facts above narrated must indicate 
that he did known of the conditions. 

Robertson says he knew that he had forty-five days, to 
November 1, to close the deal; yet, in direct testimony, he 
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stated that after September 15 he was quite often in touch 
with Mr. Smithy and informed Mr. Smithy from time to 
time of his negotiations to raise the necessary $110,000.00 
cash to complete this deal, and Mr. Smithy rendered him as¬ 
sistance (Rec., p. 19). 

It will be recalled that both Mr. Smithy and Dr. Ramsay 
testified as to two extensions because of the failure of Robert¬ 
son to get an answer from Mr. Drury. Under cross exami¬ 
nation Robertson testified that two or three days after Sep¬ 
tember 15 he told Smithy that Mr. Drury was away and 
would not be back until the following week, at which time 
he had promised to take it up at the board meeting. Robert¬ 
son further says when Mr. Drury came back the following 
week; he was only in town one day and left again for another 
week. He admits that he reported these movements of Mr. 
Drury to Mr. Smithy, and that on one occasion while in 
Smithy’s office the latter called Dr. Ramsay on the telephone. 

A resort to the calendar for September, 1922, will show 
that these reports of Mr. Robertson corresponded with the 
dates both Dr. Ramsay and Mr. Smithy testified that exten- 
• sions were granted to Mr. Robertson. 

It must be perfectly apparent that Robertson had some rea¬ 
son for making these reports, and it certainly fits in with the 
testimony of Smithy that Robertson was making these re¬ 
ports for the purpose of getting, and did get, extensions of 
the time within which he could get the assurance in order 
to obtain the delivery of the contract. 

It is most significant that after Robertson learned that Dr. 
Ramsay had entered into a binding contract with the ap¬ 
pellees Duvall and Ray he went with Mr. Drew to Dr. Ram¬ 
say’s residence that same night and, according to Mr. Drew, 
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told Dr. Ramsay that he was “ready to perform” (Rec., 
p. 22), and Robertson testified (Ree., p. 23) that about 
October 5 (which was several days after the Duvall and Ray 
contract was signed) he told Mr. Smithy that he was in a 
position “to go ahead and close up the deal,” and that same 
night he went with Mr. Drew to Dr. Ramsay's residence. 

These statements meant something. If Robertson thought 
he had forty-five days from September 15, which would give 
him until November 1, then why tell Dr. Ramsay and Mr. 
Smithy that he was ready to perform the contract and close 
up the deal on October 5th? It could not have meant pay¬ 
ing $110,000.00 and taking title to the property then, as 
the title to the property had not been examined, and the 
order for the examination of the title was not given until 
October 0 (Rec., p. 23). Clearly the statements referred to 
meant: “I am now giving you assurance of the fact that T 
can get the money, upon which assurance I am to have one 
of the contracts delivered to me,” and would negative Robert¬ 
son's denial that he did not know the condition upon which 
the contracts were to be delivered. Rut this was a good 
many days after the termination of the last extension, and 
the notification to Robertson that the deal was off, and at a 
time when he knew that Dr. Ramsay could not accept his 
offer because he had made a binding contract with the ap¬ 
pellees Duvall and Ray. This latter contract was not more 
advantageous to the owners than would have been the*origi¬ 
nal to Robertson, and Dr. Ramsay did not refuse Robertson 
because he was getting any advantage, but solely because, as 
he stated, he had made a contract with other purchasers. 
Finally Carroll, one of the directors of the Merchants Bank, 
was called by Robertson in an effort to show that Robertson 
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was able to furnish the money, and Carroll testified (Rec., 
p. 24) that on October 5 he went with Robertson to the office 
of the N. L. Salisbury Company at the time Robertson testi¬ 
fied he told Mr. Smithy that he was in a position “to go 
ahead and close the deal/’ at which time Carroll says he had 
“the money in hand which I had borrowed from local 
banks.’’ It takes considerable credulity to believe that Car- 
roll would have paid Dr. Ramsay $110,000.00 on October 5 
when the title to the property had not yet been examined nor 
the order for it given, and if there was any truth in the 

statement it would only be another link in the chain that 
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Robertson was endeavoring to prove he could get the money. 
Further, this statement was made at a time when both Car- 
roll and Robertson knew that the owners could not accept 
the new offer from them, and that the old option had ex¬ 
pired, so that they ran no risk in stating that they were 
ready to close the deal and pay the money, all of which would 
negative the position that Robertson had until November 1 
to raise the money to close the deal. 

Second. 

No Delivery of the Contract. 

If there is one fact that is undisputed in this case it is 
that there was no delivery to the appellant or her husband 
of either one of the papers signed by the appellee owners 
and by them placed in the hands of their agent, Smithy. 
Robertson says that Smithy gave him a copy of the con¬ 
tract and “said he would hold the originals in the safe” 
(Rec., p. 18). The original papers were in court at the 
trial in the possession of appellees’ counsel. Appellant’s 
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counsel undertook to offer them in evidence, to which ap¬ 
pellees’ counsel objected, as there was no proof of delivery. 
The court asked who produced it, and upon being told that 
it was produced by appellees’ counsel said, “Then there 
should be some proof of the delivery.” 

9 Cyc., 302, says: “To the execution of a contract in writ¬ 
ing delivery is ordinarily an essential element,” citing numer¬ 
ous cases. 

6 Ruling Case Law, page 643, cites numerous cases which 
declare in effect that a written contract acquired no validity 
until it is delivered. 

Attention is called to the cases collected in Volume II, 
Am. Digest (Century edition), at section 207, column 181, 
under the head of Contracts, where the text declares: 

“Delivery is an essential element of the execution of 
a contract in writing.” 

Hockett vs. Jones, 70 Ind , 227, holds that an instrument, 
whether operating as an executory contract or as a convey¬ 
ance, must be delivered in order to be effectual. The de¬ 
livery, however, may be actual or constructive. 

Third. 

No Tender of the Purchase Price. 

If the appellant had otherwise been entitled to specific 
performance, failure to tender appellee owners the contract 
price alleged to have been agreed upon would of itself de¬ 
prive appellant of a right to a decree in her favor. 

Appellant in her bill does not allege that she made tender; 
on the contrary, she says, in paragraph 8, record page 3, 
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“that the agreed purchase price was on deposit with the 
Columbian Title Insurance Company ready to be paid to 
said defendants when and as they should execute and de¬ 
liver deed conveying to plaintiff, title good of record.” 

In the case of No-Leak-0 Piston Ring Co. vs. Chandlee, 
decided April 3, 1923, and reported in 51 Wash. Law Re¬ 
porter, page 392, although the tender in that case was suffi¬ 
cient, this court, referring to the case of Jenkins vs. Locke, 
3 App. D. C., 485, says: 

“In that case the court sustained a demurrer to the 
bill, and its action was affirmed by this court. The 
bill failed to allege that the vendee had tendered the 
purchase money and notes for deferred portions 
thereof, as required by the contract, and consequently 
no foundation was laid for specific performance.” 

i 

The only offer of testimony attempting to show tender 
was the introduction of the letter addressed by Mr. Marsh, of 
the title company, to the appellee owners, in which he 
stated: 

“We have received the purchase price as per con¬ 
tract left with us, and we are in a position to record 
the deed when properly executed and disburse the 
funds now in our possession,” 

and the letter from appellant’s attorney to Dr. Ramsay to the 
same effect (Rec., p. 19). 

Appellant did not consider that there was no necessity to 
make tender, as Robertson testified that on October 28, 1922, 
he tendered to the appellee Steele a deed for her signature 
(Rec., p. 18), and on the same date, October 28, appellant’s 
counsel wrote Dr. Ramsay that on that afternoon Mr. Robert- 
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son had endeavored to locate him in order to procure his 
signature to the deed with the further statement: 

“The purchase-money called for by said contract of 
September 15, 1922 is on deposit with said title com¬ 
pany and will be delivered to you upon execution 
and delivery of deed conveying to Louise R. Robert¬ 
son title good of record and in fact and free from 
incumbrance as called for by said contract.” 

In Lipscomb vs. Watrous, 3 App. I). C., 1, this court says: 

“Here, there is no allegation, nor is it shown in 
proof, that the note for the deferred instalment of the 
purchase money was tendered, with a deed of trust 
for its security, nor that the deed for the property was 
prepared and tendered to the appellee for execution as 
required by the contract. These things were re¬ 
quired to be done by the appellant within thirty days 
from the date of the original contract, or the deposit 
should be forfeited. Failure in this respect defeats 
the right to a specific performance.” 

The case of Barbour vs. Hickey, 2 App. 1). C., 207, was a 
suit for specific performance in which one Holmes entered 
into a contract with Hickey to buy the latter’s property for 
$5,500.00, $2,500.00 in cash and the balance in three notes 
of $1,000.00 each, payable in one, two, and three years, 
which contract was signed by Holmes and Barbour. The 
bill alleges that within twenty days after the date of the con¬ 
tract he called on the defendant owner and tendered him a 
certified check for $5,400.00, which, with the $100.00 de¬ 
posited, made the sum of $5,500.00, at the same time tender¬ 
ing the draft of a deed to be executed by Hickey and his 
wife, but that Hickey refused to accept the amount or to 
execute the deed. This court held that 
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“there was no proper tender of a performance of the 
contract on the part of the plaintiff, such as was re¬ 
quired by the terms of the contract itself. The 
tender of the whole amount of the purchase money 
within the twenty days, was not what was contem¬ 
plated by the contract. By the terms of the contract, 
the defendant Hickey was entitled to receive in cash 
$2,500.00 of the purchase money, and the balance in 
three notes, at one, two and three years, to bear in¬ 
terest at the rate of six per cent. * * * Clearly, 

the plaintiff had no right to require the defendant to 
forego his right to receive notes, according to the 
terms of the agreement. Nor had the plaintiff a 
right to require the defendant to receive a certified 
check instead of money. (Italics ours). Before the 
plaintiff could rightfully demand performance on the 
part of the defendant, he should have tendered strict 
performance on his own part.” 

Had the appellee owners been otherwise liable, we re¬ 
spectfully submit, the appellant could not have required 
them to go to the title company for their money. 

0 

Fourth. 

Wife of One of the Owners Not a Party to the 

Alleged Contract. 

The paper which was signed by the appellee owners and 
appears on page 27 of the record was not signed by the ap¬ 
pellee Mabel H. Ramsay, wife of Dr. Ramsay. 

In the fifth paragraph of the respective answers of the ap¬ 
pellee owners they set out as a defense the fact that the de¬ 
fendant Mabel H. Ramsay not having signed the alleged 
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agreement, plaintiffs would not be entitled to specific per¬ 
formance. 

It could not be contended that appellant would have ac¬ 
cepted a deed without the signature of Mrs. Ramsay. The 
witness Marsh, of the title company, testified that his in¬ 
structions were to take a deed for a fee-simple title. “He was 
trying to protect the loan money” (Rec., p. 23), and be pro¬ 
duced in evidence the form of deed that was tendered the 
appellees, in which the name of Mabel H. Ramsay appears as 
one of the grantors. 

Appellant's counsel wrote that the purchase-money was on 
deposit with the title company and would be delivered upon 
the execution and delivery of a deed conveying title good of 
record and in fact (Rec., p. 19). 

In the case of Barbour vs. Hickey, 2 App. D. C., 207-213, 
which was a case for specific performance where the wife of 
the owner had not signed the contract for the sale of the 
property, this court, after stating that there were several 
grounds upon which the court was well justified in sustaining 
the demurrers and dismissing the bill, which grounds were 
severally referred to, says: 

“But there is a more substantial ground shown for 
sustaining the demurrers than those to which we 
have referred; and that is the want of right in the 
plaintiff to require the defendant Hickey to procure 
the joinder of his wife in the conveyance of the prop¬ 
erty, or to submit to a modification of the contract 
and to have the contract specifically executed 

“The husband ought not to be put in a position by 
a court of equity to tempt him to coerce his wife to 
join him in a deed, nor ought the wife, especially 
where she is not a party to the contract, to be put to 
the alternative of either executing and acknowledging 
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the deed, or allowing her husband to be committed to 
prison for contempt of court, because of the non- 
compliance with the decree for specific performance. 

“In view of, and according to the opinion of some 
of the ablest and most distinguished chancellors and 
writers on equity jurisprudence a decree for specific 
performance against the husband in such case ought 
not to bo made.” 

The case of Reilly vs. Cullinane, decided by this court on # 
March 5, 1923, and reported in 51 Wash. Law Reporter, 261, 
was a case for specific performance where the wife was not a 
party to the contract for the sale of the property. The 
owner repudiated his contract and notified the purchaser 
that conveyance of the property could not be made as he had 
agreed. This court says: 

“The wife is not a pally to the agreement or to the 
action brought to obtain specific performance thereof 
and as she and her interests are not subject to the 
jurisdiction of the court in this proceeding, she can 
not be forced by judicial decree to part with her 
dower right in order to fulfill a contractual obliga¬ 
tion incurred by her husband without her consent. 
Bride vs. Reeves (36 I). C. Appls., 476-484; 39 Wash. 
Law Rep., 199).” 

We respectfully submit that the decree appealed from 
should be affirmed. 

BATES WARREN, 

WILLIAM H. SHOLES, 
Attorneys fo-r Appellees. 
ARTHUR T. RAMSAY. 

MABEL H. RAMSAY. 

JUDITH L. STEELE. 


(1841) 
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Statement. 

This is an appeal from a decree of the Supreme Court of 
the District of Columbia dismissing a bill for specific per¬ 
formance. 

The appellees Andrew B. Duvall and George N. Ray were 
made party defendants to this bill and it was sought to en¬ 
join them from asserting or claiming any right, title, or 
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interest in the property involved herein by virtue of the 
contract executed by them with the owners on October 2, 
1922 (Plaintiff’s Exhibit No. 9, Rec., pp. 25-26). 

It is admitted these appellees entered into said contract in 
good faith, and they are now ready and anxious to perform 
thereunder. 

The brief filed on behalf of appellees Arthur T. Ramsay 
et al. fully covers all of the issues involved on this appeal, 
and these appellees, therefore, pray that they may be allowed 
to adopt the same as if filed on their behalf. 

And they respectfully submit that the decree appealed from 
should be affirmed. 

(Signed) ANDREW B. DUVALL. 

(Signed) GEORGE N. RAY. 
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